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FREEDOM OF INFORMATION ACT 





FREEDOM OF INFORMATION ACT 
Release No. 36/November 4, 1975 


In the Matter of Request of 
FIRST NATIONAL CITY BANK 


for access to investigatory records relating 
to Topper Corporation 


PARTIAL GRANTING OF REQUEST 


On September 6, 1975, the Commission received the 
appeal of First National City Bank from the denial by 
the Commission’s Public Information Officer of part of 
its request, made pursuant to the Freedom of Informa- 
tion Act, for access to the Commission’s closed investi- 
gatory files in the matter of Topper Corporation. 1/ 


Pursuant to the bank’s initial request the Public Infor- 
mation Officer had granted access to some thirty boxes 
of material from the Commission’s files, including trans- 
cripts of investigative testimony and documents obtain- 
ed during the investigation. Access was denied to material 
comprising approximately three additional boxes. The 
Commission has reviewed the determination of the Pub- 
lic Information Officer denying access to these records 
and has reversed it in part and upheld it in part, as fol- 
lows: : 


|. Internal Memoranda and Staff Working Papers. 


Access is denied to internal memoranda relating to the 
Topper matter, drafts thereof, drafts of the complaint 

to be filed against Topper and others, and notes, research 
and work papers, analyses of evidence and other staff 
work-product prepared in anticipation of enforcement 
action. These documents are being withheld pursuant to 
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5 U.S.C. 552(b)(5) which exempts inter- and intra-agency h 
memoranda from disclosure to the extent they would not 4 ‘ 


ordinarily be available by law to a party in litigation with pa 
the agency. This exemption “incorporates the privileges “ 
which the Government enjoys under the relevant statu- ‘\ 
tory and case law in the pre-trial discovery context.” Re- , 
negotiation Board v. Grumman Aircraft, US Pe 


, 95 S. Ct. 1491, 1500 (April 28, 1975). p 
Accordingly, since this material contains staff advice, opin- 
ions, evaluations and recommendations contributing to 
the decision making process, they are exempt. In addition, 
all of the material, including the staff notes and drafts are 
exempt pursuant to 5 U.S.C. 552(b)(5) as attorney work- p 
product which would be protected under Rule 26(b)(3) 
of the Federal Rules of Civil Procedure. NLAB v. Sears, 
Roebuck & Co., U.S. 95 S. Ct. 1504, . 
1518 (April 28, 1975). 


Segregable portions of these internal documents, if any, 
containing strictly factual data, would ordinarily have to be 
disclosed unless, as is the case here, the underlying eviden- 
tiary material is available to the requesting party. Mont- 
rose Chemical Corporation v. Train, 491 F.2 63, 68 i 
(C.A.D.C. 1974). 


On the same bases, access is also denied to other internal 
memoranda in the Topper files, relating to other cases and 
investigations, which discuss related enforcement problems, 
since these are comprised of exempt staff advice, opinions \ 
and evaluations. 


i . ‘ »< 
Il. Commission minutes. ® 


Access is denied to Commission minutes in the Topper 
matter since they reflect staff recommendations and the ! 
Commissior’s deliberations. 5 U.S.C. 552(b)(5). | 


ltl. Submissions made pursuant to 17 C.F.R. 202.5 
(“Wells submissions”’). 


The Commission has determined to grant access to submis- 
sions made to it by some persons involved in the Topper 
investigation pursuant to published informal Commission 
procedures set forth in 17 C.F.R. 202.5(c) (so-called ‘Wells 
submissions”). The Commission has concluded that disclo- 
sure of these statements would not interfere with enforce- 
ment proceedings, see, U.S.C. 552(b)(7)(A), since the Com- 
mission’s enforcement action has been concluded. Nor, in 
this case, would disclosure constitute an unwarranted in- 
vasion of personal privacy permitting the Commission to 
withhold the submissions under 5 U.S.C. 552(b)(7)(C). This 
material includes statements from both corporate entities 
and individuals. As to the former, no protection of privacy 
is contemplated under the FOIA, which refers only to “per- 
sonal” privacy. See, Attorney General’s Memorandum on 
the 1974 Amendments to the Freedom of Information Act, 
(February 1975), at 9. Considerations of person privacy do, 
however, apply to the statements submitted by individuals. 
Nevertheless, the instant submissions do not contain any 
material of an intimate nature which the person making the 
submission ‘‘could reasonably assert an option to withhold 
from the public at large because of its intimacy or its pos- 
sible adverse effects upon himself or his family.” Attorney ‘\ WN 
General’s Memorandum, supra, at 9-10. In addition, examin- 
ation of these statements does not reveal material about 








third parties disclosure of which would offend any expec- 
tations of personal privacy. Therefore, access is granted 
to these “Wells submissions”. 2/ 


See 


\V. Certain material received from counsel for a third 
party during the Topper investigation which is protected 
pursuant to Rule 26(b)(3) of the Federal Rules of Civil 
Procedure as attorney work-product. 


we 


During the Commission’s investigation, the staff received 
’ from counsel for an interested person, material which was 
prepared by counsel in anticipation of litigation, primarily 
for counsel’s use. The Commission’s staff accepted the ma- 
terial in confidence. Subsequently, private litigation de- 
veloped, and in the discovery process, the protection afford- 
4, ed by Rule 26(b)(3), F.R. Civ. P. has been asserted for this 
material by counsel for this party. Accordingly, The Com- 
mission declines to grant access to this material since to do 
so might, in the Commission’s view, constitute an unwar- 
be ranted interference with and would tend to distort the 
: civil discovery process in that case. Significant to this con- 
clusion is the fact that the FOIA is being used as an ad- 
junct to the discovery process in that litigation. According- 
ly, this material is exempt from disclosure pursuant to 5 
U.S.C. 552(b)(7)(B), which exempts material disclosure 
of which would tend to “deprive a person of a right to ... 
an impartial adjudication.”” The Attorney General’s Mem- 
Ss, orandum, supra, at 9, notes that the possibility that “‘re- 
lease may confer an unfair advantage upon one party to 
an adversary proceeding,” is an appropriate test for the 
® application of this exemption. In view of the pendency 


-— —_ 


4 of the litigation and the nature of the material, the Com- 
mission declines to order disclosure arguably not obtain- 
able in that action. 


V. Digests of Investigative Testimony. 


Pursuant to 5 U.S.C. 552(b)(5), access is denied to digests 

of investigative testimony prepared by the Commission’s 

staff, since access to the transcripts of that testimony has 
j already been granted, and under these circumstances 

“[t]o probe the summaries of record evidence would be 

the same as probing the decision-making process itself.” 
lis Montrose Chemical, supra, 491 F.2d at 68. 


V!. Memoranda of conversations. 


Access is granted to memoranda of conversations had with 
third parties during the investigation and during the Com- 
mission’s enforcement action. These memoranda are the 
only records of these conversations in the Commission’s 
files. They are a near equivalent to transcripts of testimony 


/ and as such are essentially factual material, not subject to 
T- any exemption under the Act. 
t, Vil. Investor Complaint Letters. 


Access is granted to the texts of investor complaint letters 

in the Commissions investigatory file and staff responses 
le to them. However, all identifying information will be de- 
leted because production otherwise would “‘disclose the 
identity of a confidential source’ 5 U.S.C. 552(b)(7)(D). 


VIII. Material relating to settlement negotiations. 





The staff’s denial of access to this material is modified 









to the extent that documents relating to the settlement 
negotiations, which were exchanged with third parties, will 
be disclosed. Although this information is subject to an 
evidentiary exclusionary rule in federal courts, Rule 408, 
Federal Rules of Evidence, this Rule is not a privilege 
against all disclosure 3/ and accordingly, the Commission 
does not believe these documents are exempt under the 
FOIA. On the other hand, work product of the Commis- 
sion’s staff, not exchanged with third parties, comprising 
notes, drafts, and the like, relating to settlement discussions, 
is exempt under the fifth exemption and is withheld pursu- 
ant to 5 U.S.C. 552(b)(5). 


1X. Miscellaneous 


Because of the volume of material contained in the Com- 
mission’s Topper Corporation investigatory file (approxi- 
mately 33 boxes), certain non-exempt material, physi- 
cally included among exempt or arguably exempt papers, 
was inadvertantly withheld by the staff. This material in- 
cludes copies of documents received during the investiga- 
tion, copies of transmittal letters and public material. 
These items will be produced. 


Accordingly, 1T iS ORDERED that the request of First 
National City Bank for records relating to the Commis- 

sion’s investigation in the matter of Topper Corporation 
is granted in part. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ In 1973, as a result of its investigation, the Commission 
commenced a civil enforcement action, since concluded, 
against Topper Corporation and others. Securities and Ex- 
change Commission v. Topper Corporation, et al., 73 Civ. 
4848 (SDNY). 


2/ The Commission notes that the bases upon which dis- 
closure is made of the submissions in this investigatory file 
would not necessarily apply to such material in other in- 
vestigatory files. For example, such material in closed inves- 
tigatory files where no enforcement action was taken, 
might well be accorded different treatment since a person’s 
invoivement in such an investigation is not necessarily a 
matter that should be subject to the scrutiny of “any per- 
son”, pursuant to the FOIA. See, 5 U.S.C. 552(a)(3). A 
person may well have a reasonable expectation that his 
privacy will be protected in these circumstances. See, /n 
the Matter of John A. Jenkins, FOIA Release No. 11, 7 
SEC Docket 139 (June 24, 1975). 


3/ See, Rule 1101(c) of the Federal Rules of Evidence 
which only applies the rules of privilege to “‘all stages of 
all actions, cases, and proceeding.” 
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SECURITIES ACT 





SECURITIES ACT OF 1933 
Release No. 5640/November 4, 1975 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 11790/November 4, 1975 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19235/November 4, 1975 


ACCOUNTING SERIES 
Release No. 180/November 4, 1975 


NOTICE OF THE INSTITUTION OF A SERIES OF 
STAFF ACCOUNTING BULLETINS 


The Securities and Exchange Commission today announced 
the institution of a series of Staff Accounting Bulletins in- 
tended to achieve a wider dissemination of the administra- 
tive interpretations and practices utilized by the Commis- 
sion’s staff in reviewing financial statements. The Division 


of Corporation Finance and the Office of the Chief Account- 


ant began the series today with the publication of Bulletin 
No. 1 (S.A.B. Rel. No. 1, November 4, 1975). The state- 
ments in the Bulletin are not rules or interpretations of 

the Commission nor are they published as bearing the Com- 
mission’s official approval; they represent interpretations 
and practices followed by the Division and the Chief Ac- 
countant in administering the disclosure requirements of 
the federal securities laws. 


Description of Series 


The process of financial reporting is dynamic and evolu- 
tionary. Consequently, new or revised administrative inter- 
pretations and practices must be implemented in response 
to changes in the reporting process. While large accounting 
firms who practice before the Commission have many op- 
portunities to exchange information and views with the 
staff, the Commission has been concerned about comments 
that small accounting firms have fewer such opportunities 
and may be at an unfair competitive disadvantage because 
there has been no formal dissemination of staff positions. 


The announced series of bulletins attempts to curtail these 
problems by making available to the public a compilation 
of certain existing staff interpretations and practices and by 
providing a means by which new or revised interpretations 
and practices can be quickly and easily communicated to 
registrants and their advisors. Thus, this series should not 
only reduce the staff’s workload by eliminating repetitive 
comments and inquiries, but also save registrants both time 
and money in the registration and reporting process: 


It is anticipated that the bulletins will be prepared for pub- 
lication from time to time and will be collated periodically, 
but not more frequently than on a quarterly basis. The new 
bulletins would keep the series current by stating staff po- 
sitions on specific new problems that may be of general 
interest and on matters which are arising frequently in 
letters of comment. Each bulletin would contain material 
organized according to the broad topics specified in Staff 
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Accounting Bulletin No. 1. New topics may be added to 
accommodate material not readily associated with exist- 
ing topics. 


Two indices have been provided to assist registrants in as- 
certaining information relevant to their particular needs. 
The first index presents a comprehensive listing of all sub- 
ject matters discussed in the bulletins. The second index 
lists the published rules, regulations, forms, releases and 
opinions specifically cited in the bulletins. These indices 
should facilitate (a) the use of the bulletins by registrants 
and their professional advisors and (b) the periodic revi- 
sion and updating of the bulletins necessitated by the 
evolutionary process discussed above. 


All interested persons are invited to submit their views and 
comments on the administration of these interpretations 
and practices to Howard P. Hodges, Chief Accountant, 
Division of Corporation Finance, and on the policies re- 
flected therein to John C. Burton, Chief Accountant of 
the Commission. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5641/November 5, 1975 


TEMPORARY SUSPENSION OF THE REGULATION A 
EXEMPTION OF TIMBERLINE MINERALS, INC. 


The Securities and Exchange Commission has issued an 
order temporarily suspending the Regulation A exemption 
from registration under the Securities Act of 1933 with 
respect to a public offering of securities of Timberline 
Minerals, Inc. (‘Timberline’) of Dubois, Wyoming. The 
underwriter for the offering was United Securities Corpor- 
ation located in Casper, Wyoming. 


Pursuant to a notification filed on March 17, 1971, Tim- 
berline offered 3,170,000 shares of its 10-cent par value 
common stock at 15 cents per share for an aggregate offer- 
ing price of $475,000. According to the order, the Com- 
mission has reason to believe that: (a) the notification 
and offering circular of Timberline contains untrue state- 
ments of material facts and omits to state material facts 
necessary to make the statements made, in the light of 
the circumstances under which they were-made, not mis- 
leading, particularly with respect to, among other things, 
the failure to disclose that if the minimum dollar amount 
required of the fund escrow agreement was not satisfied 
within the prescribed time period, insiders and under- 
writers would supply the necessary funds; (b) the terms 
and conditions of Regulation A have not been complied 
with, particularly with respect to, among other things, 
the failure to state the name and addresses of all under- 
writers and to adequately state the method by which the 








rT°n* 4: 


_ 





securities were to be offered; and (c) the offering was made at 


in violation of Section 17(a) of the Securities Act of 1933, 
as amended. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11780/October 31, 1975 


in the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-ASECC-75-1) 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
PURSUANT TO RULE 19b-4 UNDER THE SECURITIES 
EXCHANGE ACT OF 1934; ORDER DECLARING RULE 
CHANGES EFFECTIVE SUMMARILY 


NOTICE IS HEREBY GIVEN that the American Stock 
Exchange, Inc. (the ““Amex”’) has filed, pursuant to Rule 
19b-4 under the Securities Exchange Act of 1934 (the 
“Act’’), amendments (the ‘““Amendments”’) to the rules 
of the American Stock Exchange Clearing Corporation 
(“ASECC”). 


1. The Amendments 


The Amendments were adopted to enable ASECC to collect, 
from its members, New York City taxes on the sale and 
purchase of bonds. New York City imposed the bond trans- 
fer tax, effective August 15, 1975. The procedures for 
collection of the New York City bond transfer tax are 
identical to the procedures for collection of the New York 
State stock transfer tax; the Amendments consist of minor 
changes in ASECC’s rules 3, 13, and 16, which relate to 

the collection of the State stock transfer tax, to expand 

their scope to include the bond transfer tax. 


2. Soliciation of Comments on the Amendments 


Publication of the Amendments is expected to be made in 
the Federal Register during the week of November 3, 1975. 
Interested persons are invited to submit views and com- 
ments on the Amendments within two weeks of publica- 

tion in the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the Secretary 
of the Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D. C. 20459. Refer- 
ence should be made to File No. SR-ASECC-75-1. 


Copies of the Amendments and of all written comments 
will be available for inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 1100 L 
Street, N. W., Washington, D. C. Copies of the filing will 
also be available at the principal office of the Amex. 


3. Summary Effectiveness of the Amendments 


The Amendments, which establish collection procedures 
identical to the ASECC procedures currently in effect for 


the collection of the New York State stock transfer tax, 
were adopted under unusual emergency circumstances 
arising from the sudden promulgation of the New York 
City bond transfer tax. The regulation imposing the tax 
requires brokers and dealers to remit the tax through or- 
ganizations which, like ASECC, clear and settle bond 
transactions. In addition, other methods of collection 
would be cumbersome and would place an inappropriate 
burden on the orderly operation of bond markets. 


In view of the emergency nature of the Amendments, 
their similarity to existing procedures and their impor- 
tance to the orderly operation of the bond markets, the 
Division of Market Regulation finds that immediate effec- 
tiveness of the Amendments is necessary for the mainten- 
ance of fair and orderly markets. 


IT 1S THEREFORE ORDERED, pursuant to Section 19 
(b)(3)(B) of the Act, that the Amendments relating to 

the collection of the New York City bond transfer tax, 
filed with the Commission on September 24, 1975, be put 
into effect summarily, effective October 31, 1975, until, 
pursuant to Section 19{b)(2) of the Act, the Commission 
(or the Division of Market Regulation, pursuant to dele- 
gated authority), approves the Amendments or until the 
Commission institutes proceedings to determine whether 
the Amendments shall be disapproved. 


By the Division of Market Regulation, pursuant to dele- 
gated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11781/October 31, 1975 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 
1934 (“Exchange Act”) the temporary suspension of 
over-the-counter trading for the single ten day period com- 
mencing at 4:15 p.m. (EST) on October 31, 1975 and 
terminating at midnight (EST) on November 9, 1975 of 
the securities of Falstaff Brewing Corporation (‘Falstaff’) 
a Delaware corporation with principal offices located at 
470 Tenth Street, San Francisco, California. 


The Commission initiated the subject suspension because 
Falstaff is delinquent in filing its most recent quarterly 
report on Form 100, thereby resulting in a lack of cur- 
rent accurate and adequate financial information concern- 
ing the company. 


The Commission cautions broker-dealers, shareholders, 
and prospective purchasers that they should carefully con- 
sider the foregoing information along with all other cur- 
rently available information and any information subse- 
quently issued by the company. 


Furthermore, brokers and dealers should be alert to the 


fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no 
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quotation may be entered unless and until they have strict- 
ly complied with all of the provisions of said rule. If any 
broker or dealer has any questions as to whether or not 

he has complied with said rule, he should not enter any 
quotation but immediately contact the staff of the Division 
of Enforcement in Washington, D. C. If any broker or dealer 


of them hereby is, barred from association with any brok- 
er, dealer, investment company or investment adviser with 
the proviso that, after two years from the date hereof, 

each may apply to the Commission to become so associated | 
in a non-supervisory capacity upon a proper showing of 
supervision. 








is uncertain as to what is required by Rule 15c2-11, he 
should refrain from entering quotations relating to the 
securities in question until such time as he has familiarized 
himself with said rule and is certain that all of its provisions 
have been met. If any broker or dealer enters any quota- 
tion which is in violation of said rule, the Commission will 
consider the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11782/November 3, 1975 


Admin. Proc. File Nos. 3-4556 and 3-4538 


In the Matter of 


COMMONWEALTH CHEMICAL SECURITIES, INC. 
c/o Julius Kleinman 

325 East 79th Street 

New York, New York 

(8-14494) 


ROBERT DRUCKER 
JULIUS KLEINMAN 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker-dealer proceedings under the Securities Ex- 
change Act, Commonwealth Chemical Securities, Inc., a 
registered broker-dealer, has consented to the findings 

and sanctions set forth below. Julius Kleinman, Common- 
wealth’s president, and Robert Drucker, Commonwealth's 
vice-president, have submitted offers of settlement which 
the Commission has determined to accept. 


On the basis of the orders for proceedings, Commonwealth’s 
consent and Kleinman’s and Drucker’s offers of settlement, 
it is found that: 1/ 


1. Commonwealth, Kleinman and Drucker willfully vio- 
lated Section 17(a) of the Securities Act and Section 10(b) 
of the Exchange Act and Rule 10b-5 thereunder. 

2. Commonwealth willfully violated and Kleinman and 
Drucker willfully aided and abetted violations of Sections 


15(c)(5) and 17(a) of the Exchange Act and Rules 17a-3 
and 17a-4 thereunder. 


In veiw of the foregoing, it is in the public interest to im- 
pose the sanctions to which respondents have consented. 


Accordingly, 1T 1S ORDERED that: 


1. The broker-dealer registration of Commonwealth Chem- 
ical Securities, Inc., be, and it hereby is, revoked. 


2. That Julius Kleinman and Robert Drucker be, and each 
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For the Commission by the Office of Opinions and Review, 


pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ The findings herein are not binding on any other re- 
spondent named in the orders for proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11783/November 3, 1975 


Admin. Proc. File No. 3-4709 
In the Matter of 


JOHN W. KELSEY 
2134 Del Monte Drive 
Houston, Texas 


JOHN C. BARKSDALE 
No. 13 Triel Way 
Houston, Texas 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act, John W. Kelsey and John C. Barksdale, 


who were officers of a formerly registered brokder-dealer, 


have submitted offers of settlement which the Commis- 
sion has determined to accept. 


On the basis of the order for proceedings and offers of 
settlement, it is found that respondents willfully vioalted 


Section 10(b) of the Exchange Act and Rule 10b-5 there- 


under. 1/ 


Respondents have consented to be censured. And in view 
of the foregoing, it is in the public interest to do so. 2/ 


Accordingly, 1T IS ORDERED that John W. Kelsey and 
John C. Barksadle be, and they hereby are, censured; and 
it is further 


ORDERED that their undertakings be, and they hereby 
are, accepted. 3/ 


For the Commission by the Office of Opinions and Review, 


pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ The findings herein are not binding on any other 
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spondent named in the order for proceedings. For the Commission by the Office of Opinions and Review, 


pursuant to delegated authority. 





2/ Respondents have undertaken that any broker or deal- 


slated | or with whom either of them may become associated dur- George A. Fitzsimmons 
f ing the next two years will submit an affidavit about the Secretary 
supervisory aspects of such association to the Commission’s 
f Houston Brach Office. The undertakings further provide 1/ Salmon Co.'s broker-dealer registration was revoked in 

view, that during the aforementioned two-year period there will these proceedings on the basis of its consent. S. /. Salmon 
be no change in the nature of the supervision to be exer- & Co., inc., Securities Exchange Act Release No. 11576 
cised unless the Commission has first consented to such (August 7, 1975), 7 SEC Docket 508. 
change. 


2/ The findings herein are not binding on any other re- 








3/ See n. 2, supra. spondents named in these proceedings. 
SECURITIES EXCHANGE ACT OF 1934 SECURITIES EXCHANGE ACT OF 1934 


| Release No. 11784/November 3, 1975 Release No. 11785/November 3, 1975 


SECURITIES INVESTOR PROTECTION ACT OF 1970 “min. Proc. File No. 3-4620 
Release No. 49/November 3, 1975 In the Matter of 


Admin. Proc. File No. 3-4556 
AMNON DE-NUR 


In the Matter of 111 Braniff Building 
| Dallas, Texas 
MARVIN TABAK 


| 23 Kearney Place NOTICE THAT INITIAL DECISION HAS BECOME 


Oyster Bay Cove, New York FINAL 
\ ORDER IMPOSING REMEDIAL SANCTIONS In these proceedings under Rule 2(e) of the Commission’s 
Rules of Practice, no petition for review of the adminis- 
in these broker-dealer proceedings under the Securities trative law judge's initial decision has been filed. The time 
Exchange and Securities Investor Protection Acts, Marvin for filing a petition has expired, and the Commission has 
Tabak, who was a vice-president and a director of S. J. not determined to review the decision on its own initiative. 


Salmon & Co., Inc., formerly a registered broker-dealer, 1/ - Aig ; 
has consented to findings te vray stom as alleged in the ie Accordingly, notice is hereby given, pursuant to Rule 17(f) 


order for proceedi nd to ent f the order set forth of the Commission’s Rules of Practice, that the initial de- 
below. 2 oe sal Lg cision of the administrative law judge with respect to Am- 


non-De-Nur, a certified public accountant, has become the 
On the basis of the order for proceedings and respondent's final decision of the Commission. The order in that deci- 


er, 





consent, it is found that: 2/ sion denying De-Nur’s petition to lift his automatic suspen- 
‘ ‘ 7 sion from appearance or practice before the Commission is 
; 1. Tabak willfully violated Sections 5(a), 5(b), 5(c), and -—-“hereby ‘declared effective. 
17(a) of the Securities Act and Sections 10(b), 15(c)(1), 6 Fitesi 
and 15(c)(2) of the Exchange Act and Rules 10b-5, 10b-6, eorge A. Fitzsimmons 
5 15c1-8, and 152-4 thereunder. Secretary 
| 2. Tabak willfully aided and abetted violtions of Sections 
| 15(b), 15(c)(3), and 17(a) of the Exchange Act and Rules 
15b3-1, 15c3-1, 17a-3 and 17-a4 thereunder, and Section 
d ’ ’ ’ 
7(c)(1) of the Exchange Act and Regulation T of the perma a ees ACT al 1934 
Board of Governors of the Federal Reserve System. elease No. 6/November 3, 1975 
3. Tabak was an officer and director of S. J. Salmon & The Securities and Exchange Commission announced pur- 
Co., Inc. at the Aan the appointment of a trustee pur- suant to Section 12(k) of the Securities Exchange Act of 
suant to the Securities Investor Protection Act of 1970. 1934 (“Exchange Act”) the temporary suspension of over- 
™, the-counter trading for the single ten day period commenc- 
in vi f f ee tt te tn ¢ blic interest to im- ing at midnight (EST) on October 31, 1975 and terminating 
pose the samction ta ukich respondent hac consented. _at midnight (EST) on November 10, 1975 of the securities 


of Beneficial Labs, Incorporated (‘Beneficial’), a New York 
Accordingly, IT 1S ORDERED that Marvin Tabak be, and corporation with corporate headquaters located at 57 - 37 
he hereby is, barred from assocition with a broker, dealer, Main Street, Flushing, New York. 
investment company or investment adviser. 
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The Commission initally ordered the suspension of trad- 
ing on October 22, 1975 for the period from that date 
through October 31, 1975. The additional suspension of 
trading was ordered because of continuing questions re- 
garding the trading activity in the company’s securities. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no quo- 
tation may be entered unless and until they have strictly 
complied with all of the provisions of said rule. If any 
broker or dealer has any questions as to whether or not 
he has complied with said rule, he should not enter any 
quotation but immediately contact the staff of the Divi- 
sion of Enforcement in Washington, D. C. If any broker 
or dealer is uncertain as to what is required by Rule 15 
c2-11, he should refrain from entering quotations relating 
to the securities in question until such time as he has famil- 
iarized himself with said rule and is certain that all of its 
provisions have been met. If any broker or dealer enters 
any quotation which is in violation of said rule, the Com- 
mission will consider the need for prompt enforcement 
action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11787/November 3, 1975 


NOTICE OF ADOPTION OF RULE 17Ab2-1 AND RE- 
LATED FORM CA-1 UNDER THE SECURITIES Ex- 
CHANGE ACT OF 1934 PROVIDING FOR THE RE- 
GISTRATION AND EXEMPTION FROM REGISTRATION 
OF CLEARING AGENCIES AND SOLICITING COM- 
MENTS ON THE RULE AND FORM 


(File No. S7-600) 
(Comment Period Expired February 1, 1976) 


The Securities and Exchange Commission (the ““Commis- 
sion”) announced today the adoption of Rule 17Ab2-1 
(17 CFR 240.17Ab2-1) and related Form CA-1 (17 CFR 
249b.200) under the Securities Exchange Act of 1934 

(the ““Act”’), effective immediately, the Rule and Form 

set forth the procedure for the registration and exemption 
from registration of clearing agencies, as defined in Section 
3(a)(23) 1/ of the Act. 


Background 


As amended by the Securities Acts Amendments of 1975 
(the “1975 Amendments”) 2/, the Act provides for federal 
regulation of the securities handling process, including the 
registration and regulation of clearing agencies, with a view 
to facilitating the establishment of a national systerr for 
the prompt and accurate clearance and settlement of se- 
curities transactions. The grant of authority to the Com- 
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mission in the 1975 Amendments is exclusive in some 
areas; in other areas, including the regulation of clearing 
agencies, the Commission’s authority is shared with the 
“appropriate regulatory agency,” as defined in Section 

3(a)(34) of the Act. 3/ 













The Registration Requirements 





Pursuant to Section 17A(b)(1) of the Act, a clearing agency 


must register with the Commission if the clearing agency of 
performs any of the functions of a clearing agency with th 
respect to any security, other than an exempted security, at 
as defined in Section 3(a)(12) of the Act. On and after | pe 
December 1, 1975, it will be unlawful for any clearing ; * 
agency, unless registered in accordance with the Act or a 
exempted from the requirement to register, directly or a 
indirectly, to make use of the mails or any means or in- p 
strumentality of interstate commerce to perform the I 
functions of a clearing agency with respect to any secur- e 
ity, other than an exempted security. | 7 
Under Section 17A(b)(2) of the Act, a clearing agency G 
subject to the registration requirement registers by filing P 
an application for registration in such form as the Commis- 3 
sion, by rule, may prescribe, containing the rules of the y 
clearing agency and such other information and documents 

as the Commission, by rule, may prescribe. 

In accordance with Section 19(a)(1) of the Act, the Com- 
mission is required, upon the filing of an application for 






registration as a registered clearing agency, to publish 
notice of the filing and afford interested persons an oppor- | 
tunity to submit written data, views and arguments con- 
cerning the application. Within 90 days of the date of pub- 
lication of the notice, or any longer period to which the 
applicant consents, the Commission must either grant the 
registration, by order, or institute proceedings to determine 
whether registration should be denied. Proceedings to de- 
termine whether registration should be denied must be 
concluded within 180 days of the date of publication of : 
the filing of the application for registration, unless the 
Commission, for good cause, extends the time for the con- 
clusion of such proceedings; the proceedings may be ex- 
tended for up to 90 days if the Commission publishes its | 
reasons for the extension. At the conclusion of the pro- 
ceedings, the Commission must grant registration if the 
Commission finds that the requirements of the Act and 

the rules and regulations thereunder are satisfied and must 
deny registration if the Commission does not make such a 
finding. | 
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The Commission may not grant registration prior to the 
sixtieth day after the date of publication of notice of filing 
of an application for registration by a clearing agency for 
which the Commission is not the appropriate regulatory 
agency unless the appropriate regulatory agency’s deter- 
mination that the clearing agency is “so organized and has 
the capacity to be able to safeguard securities and funds in 
its custody or control or for which it is responsible and 
that the rules of such clearing agency are designed to assure 
the safeguarding of such securities and funds.” 4/ 






Determinations to be Made by the Commission in Con- 
nection with Registration of Clearing Agencies 















tion 17A(b)(3) of the Act.provides that a clearing 


_ agency shall not be registered unless the Commission 

. makes nine determinations (‘‘the Determinations”). 5/ 
The first Determination is that the registrant’s organiza- 
tion and capacity enable the registrant to facilitate the 
clearance and settlement of securities transactions, safe- 
guard securities and funds, comply with the provisions 
of the Act and carry out the purposes of Section 17A 

— of the Act. The remaining eight Determinations concern 


h the registrant’s rules and require findings that the rules 
| provide reasonable access, fair representation of partici- 


- | pants in the administration of the registrant's affairs, 
| and an equitable allocation of dues and fees; do not im- 
, | pose a schedule of prices for services rendered by parti- 
cipants; provide for appropriate disciplining of partici- 
. pants; are in accordance with paragraph (5) of Section 
17A(b) of the Act (relating to the fairness of procedures 
7. utilized in connection with disciplinary actions. and de- 
nials of access); carry out the purposes of Section 17A 
| of the Act; and do not impose any burden on competi- 
tion not necessary or appropriate in furtherance of the 
19 purposes of the Act. 
” The Commission’s Exemptive Authority 
7 Section 17A(b)(1) of the Act provides, among other 
things, that the Commission may exempt any clearing 
m- agency or any class of clearing agencies from any pro- 
" visions of Section 17A or the rules and regulations 
thereunder if the Commission finds that an exemption 
_ iis“... consistent with the public interest, the protection 
4 of investors, and the purposes of [Section 17A], includ- 
wn ing the prompt and accurate clearance and settlement of 
: | securities transactions and the safeguarding of securities 
he and funds.” The Commission’s exemptive authority may 
nine be exercised, conditionally or unconditionally, upon the 
le- Commission’s own motion or upon application. 
f Registration and Exemption from Registration 
on | The Commission has concluded that it will not be able, 
4 ' by December 1, 1975, either to make all the Determina- 
et tions required by Section 17A(b)(3) of the Act in con- 
nection with the grant of registration or to determine 
whether exemptions from registration should be granted. 
Since, on and after December 1, 1975, it will be unlawful 
ust for clearing agencies to engage in clearing agency func- 
a | tions unless registered or exempt from registration, the 
Commission has provided, by rule, that, during the period 
| from December 1, 1975 until the Commission grants or 
denies registration or grants an exemption from registra- 
ing tion, applicants whose applications are filed on or before 
" November 24, 1975 will be exempt from the registration 
requirements of the Act and the rules and regulations 
| thereunder which would be applicable to clearing agen- 
2 | cies as a result of registration under the Act. 
in 


In addition to applying for registration or for exemption 
-_ from registration, an applicant may comply with the re- 
gistration requirements of the Act by applying for regis- 
tration and requesting the Commission to exempt the 
applicant from one or more of the Determinations. The 
Commission anticipates that, in appropriate cases, the 
registrations of applicants which request registration based 
on fewer than all the determinations and which file appli- 






cations on or before November 24, 1975 will be granted 
on or before December 1, 1975, to be effective on Decem- 
ber 1, 1975. Registration granted in response to a request 
for exemption from one or more of the Determinations 
will not be effective for more than eighteen months from 
the date on which it is made effective and will not be 
granted to an applicant for which the Commission is not 
the appropriate regulatory agency unless the appropriate 
regulatory agency for the applicant first notifies the Com- 
mission that the agency has made the determination re- 
quired by Section 19(a)(2)(A) of the Act. 


Rule 17Ab2-1 


Rule 17Ab2-1 requires a clearing agency to apply for re- 
gistration or exemption from registration on, and in 
accordance with the instructions to, Form CA-1. 


During the period from December 1, 1975 until the Com- 
mission grants or denies registration or grants an exemp- 
tion from registration, applicants whose applications are 
filed on or before November 24, 1975 will be exempt from 
the registration requirements of the ACt and the rules and 
regulations thereunder and, except as the Commission 

may otherwise provide by rule or by order, from the other 
requirements of the Act which would be applicable to 
clearing agencies as a result of registration. 


The Rule provides that, if requested by an applicant, in 
granting registration of a clearing agency, the Commission 
may exempt the clearing agency from one or more of the 
requirements as to which the Commission is directed to 
make the Determinations but provides also that any such 
registration shall not be effective for more than eighteen 
months from the date on which the registration is made 
effective. Under the Rule, within nine months of the date 
on which an eighteen month registration is made effective, 
the Commission either must make all the Determinations 
with respect to the registered clearing agency or must in- 
stitute proceedings to determine whether registration should 
be denied at the expiration of the eighteen month registra- 
tion. 


Under the Rule, the filing of an amendment to, or addition- 
al information in connection with, an application for re- 
gistration or for exemption from registration as a clearing 
agency which registration or exemption has not been grant- 
ed extends, to 90 days from the date of any such filing, the 
period within which the Commission is required to grant 
registration, institute proceedings to determine whether 
registration should be denied or grant an exemption. The 
Rule provides, also, for the updating of certain items on 
Form CA-1. 


Form CA-1 


Form CA-1 requires the clearing agency applying for regis- 
tration or for exemption from registration under Section 
17A of the Act to file with the Commission certain infor- 
mation in order to aid the Commission in determining that 
the requirements contained in Section 17A(b)(3) of the 
Act are satisfied or that an exemption is appropriate. 


The information required by Form CA-1 includes the name 
and principal business address of the registrant, the 
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registrant's form of organization and the date on which it 
was organized. Form CA-1 also requires the registrant to 
disclose any arrangements with others under which another 
person processes, keeps, transmits or maintains any securi- 
ties, funds or records of the registrant with respect to the 
registrant's clearing agency activities. In addition, the Form 
requires information as to the types of insurance carried 

or provided by the registrant, the exposure of the registrant 
to loss if a participant fails to meet its obligations to the 
registrant, and the existence and amount of any securities 
differences. 


Form CA-1 requires the registrant to file a series of exhibits 
including, among other things, a list of persons who directly 
or indirectly may control or direct the management or pol- 
icies of the registrant; a list of the registrant’s corporate 
officers who supervise or are directly responsible for the 
conduct of registrant's clearing agency activities; a narra- 
tive and graphic description of the registrant’s organiza- 
tional structure; a copy of the registrant's currently effec- 
tive constitution, articles of incorporation or association, 
by-laws, rules, procedures and instruments corresponding 
thereto and a complete list of all dues, fees and other 
charges imposed by registrant for its clearing agency ac- 
tivities. The Form also requires information as to any ma- 
terial pending legal proceedings and copies of all contracts 
with any national securities exchange, national securities 
association, clearing agency or securities market for which 
the registrant performs clearing agency functions. 


The Form further requires the inclusion, as an exhibit, of 
the most recent financial statements of the clearing agency. 


In addition, the Form requires the inclusion of exhibits 
which demonstrate the operational capabilities of the regis- 
trant including: descriptions of each service or function 
performed by the registrant; descriptions fo the measures 
or procedures employed by the registrant to provide for 
the security of any system which performs the functions 
of a clearing agency; a description of the measures or pro- 
cedures employed by registrant to provide for the safe- 
guarding of securities and funds in its custody or control; 
and a description of all back-up systems Or subsystems 
which are designed to prevent interruption in the func- 
tions of the registrant as a result of technical or other 
malfunctions by the registrant’s automated facilities. 


With respect to access of participants to clearing agency 
services, the Form requires the inclusion of exhibits setting 
forth a list of current participants or persons who have 
applied for participation in the registrant’s clearing agency’s 
activities; a description of any specifications, qualifications, 
or other criteria which limit, are interpreted to limit, or 
have the effect of limiting access to, or use of, any clearing 
agency services furnished by the registrant; copies of any 
form of contract governing the terms by which persons 
may subscribe to clearing agency services; and a schedule 
of any prices, rates or fees fixed by registrant for services 
rendered by its participants. 


Finally, if filed as an application for exemption from regis- 
tration as a clearing agency, the Form requires the regis- 
trant to submit a statement demonstrating why grqnt of 
an exemption from registration would be consistent with 
the public interest, the protection of investors, and the 
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purposes of Section 17A of the Act, including the prompt 
and accurate clearance and settlement of securities trans- 
actions and the safeguarding of securities and funds. 

















Receipt of Form CA-1 by the Commission 








The Commission will acknowledge receipt of applications 
for registration or for exemption from registration on Form 
CA-1 filed with the Commission pursuant to Rule 17Ab2-1. 


Statutory Basis and Competitive Considerations 


Rule 17Ab2-1 and Form CA-1 are adopted pursuant to ) 
Sections 2, 17, 17A, 19 and 23(a) of the Securities Ex- 
change Act of 1934. In accordance with Section 23(a) of 

the Act, the Commission has considered the impact which 

the adoption of Rule 17Ab2-1 and related Form CA-1 

would have on competition, and finds that the adoption 

of Rule 17Ab2-1 and Form CA-1 will not impose any bur- 

den on competition. The Commission has adopted Rule } 
17Ab2-1 and related Form CA-1, effective immediately, 
without general notice of rulemaking and without oppor- 
tunity for public procedure, upon the Commission’s find- 
ings, in accordance with the Administrative Procedure Act, 
5 U.S.C. 553 (d)(3) and (b)(3)(B), that such action is neces- 
sary in order to provide an orderly and timely procedure 
for the registration or exemption from registration of 
clearing agencies and that the need to implement a regis- 
tration procedure for clearing agencies makes notice and 
public procedure impracticable, unnecessary and contrary 
to the public interest. 


Request for Comments 





While the Commission has been unable to provide notice 
and public procedure with regard to the adoption of 

Rule 17Ab2-1 and Form CA-1, the Commission invites 
public comment on the Rule and Form as adopted and in- 
tends to review the Rule and Form in light of comments 
received. Comments should be submitted in triplicate, to 
George A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, D. C. 
20549, not later than February 1, 1976. All communica- 
tions: should refer to File No. S7-600 and will be available 
for inspection in the Commission’s Public Reference Room 
located at 1100 L Street, N. W., Washington, D. C. 


The Text of Rule 17Ab2-1 follows: 
17 CFR 240.17Ab2-1 Registration of Clearing Agencies 


(a) An application for registration or for exemption from 
registration as a clearing agency, as defined in Section 3(a) 
(23) of the Act, or an amendment to any such application 
shall be filed with the Commission on Form CA-1, in 
accordance with the instructions thereto. 


(b) Any applicant for registration or for exemption from 
registration as a clearing agency whose application is filed 
with the Commission on or before November 24, 1975, on 
and in accordance with the instructions to Form CA-1, with 
respect to the clearing agency activities described in the 
application shall, during the period from December 1, 1975 
until the Commission grants registration, denies registration 
or grants an exemption from registration, be exempt from 















the registration provisions of Section 17A(b) of the Act 
and the rules and regulations thereunder and, unless the 
Commission shall otherwise provide by rule or by order, 
the provisions of the Act and the rules and regulations 

} thereunder which would be applicable to clearing agencies 
as a result of registration under the Act. 


La (c)(1) The commission, upon the request of a clearing 
agency, may grant registration of the clearing agency in 
accordance.with Sections 17A(b) and 19(a)(1) of the Act 
but exempt the registrant from one or more of the require- 

, ments as to which the Commission is directed to make a 
determination pursuant to subparagraphs (A)-(1) of Sec- 
tion 17A(b)(3) of the Act, provided that any such regis- 

” tration shall be effective only for eighteen months from 
the date the registration is made effective (or such longer 
period as the Commission may provide by order). 


(2) In the case of any clearing agency registered in accord- 
' ance with paragraph (1) of this subsection (c), not later 

than nine months from the date such registration is made 
effective the Commission either will grant registration in 

t accordance with Sections 17A(b) and 49(a)(1) of the Act, 

es- without exempting the registrant from one or more of the 
requirements as to which the Commission is directed to 
make a determination pursuant to subparagraphs (A)-(1) 
of Section 17A(b)(3) of the Act, or will institute proceed- 
ings in accordance with Section 19(a)(1)(B) of the Act 

to determine whether registration should be denied at 

the expiration of the registration granted in accordance 

with paragraph (1) of this subsection (c). 


a 


(d) The filing of an amendment to an application for re- 
|  gistration or for exemption from registration as a clearing 
agency, which registration or exemption has not been 
granted, or the filing of additional information or docu- 
ments prior to the granting of registration or an exemp- 
tion from registration shall extend to ninety days from 
the date such filing is made (or to such longer period as 
ge to which the applicant consents) the period within which 
I the Commission shall grant registration, institute proceed- 
ings to determine whether such registration shall be denied, 
or conditionally or unconditionally exempt registrant from 
m the registration and other provisions of Section 17A of the 
Act or the rules or regulations thereunder. 


(e) If any information reported at items 1-3 of Form CA-1 

is or becomes inaccurate, misleading or incomplete for 

any reason, whether before or after registration or an ex- 

emption from registration has been granted, the registrant 
| shall file promptly an amendment on Form CA-1 correct- 
ing the inaccurate, misleading or incomplete information. 


(f) Every application for registration or for exemption from 
registration as a clearing agency or amendment to, or addi- 
tional information or document filed in connection with, 
any such application shall constitute a “report” or “‘appli- 
cation” within the meaning of Sections 17, 17A, 19 and 
32(a) of the Act. 


Form CA-1 





Form CA-1 is attached hereto. 











Copies of Form CA-1 


The Form CA-1 attached to this release may be used for 
filing. Additional copies of this release and Form CA-1 
may be obtained from the Publications Section, Securities 
and Exchange Commission, 500 North Capital Street, 
Washington, D. C. 20549 and at each of the Commission’s 
regional offices. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Section 3(a)(23) of the Act provides: 


(A) The term “clearing agency” means any person who 
acts as intermediary in making payments or deliveries or 
both in connection with transactions in securities or who 
provides facilities for comparison of data respecting the 
terms of settlement of securities transactions, to reduce 
the number of settlements of securities transactions, or 
for the allocation of securities settlement responsibilities. 
Such term also means any person, such as a securities de- 
pository, who (i) acts as a custodian of securities in con- 
nection with a system for the central handling of securities 
whereby all securities of a particular class or series of any 
issuer deposited within the system are treated as fungible 
and may be transferred, loaned, or pledged by bookkeep- 
ing entry without physical delivery of securities certifi- 
cates, or (ii) otherwise permits or facilitates the settlement 
of securities transactions or the hypothecation or lending 
of securities without physical delivery of securities certifi- 
cates. 


(B) The term “clearing agency” does not include (i) any 
Federal Reserve bank, Federal home loan bank, or Fed- 
eral land bank; (ii) any national securities exchange or re- 
gistered securities association solely by reason of its pro- 
viding facilities for comparison of data respecting the terms 
of settlement of securities transactions effected on such 
exchange or by means of any electronic system operated 

or controlled by such association; (iii) any bank, broker, 
dealer, building and loan, savings and loan, or homestead 
association, or cooperative bank if such bank, broker, 
dealer, association, or cooperative bank would be deemed 
to be a clearing agency solely by reason of functions per- 
formed by such institution as part of customary banking, 
brokerage, dealing, association, or cooperative banking 
activities, or solely by reason of acting on behalf of a clear- 
ing agency or a participant therein in connection with the 
furnishing by the clearing agency of servic~s to its partici- 
pants or the use of services of the clearing agency by its 
Participants, unless the Commission, by rule, otherwise 
provides as necessary or appropriate to assure the prompt 
and accurate clearance and settlement of securities trans- 
actions or to prevent evasion of this title; (iv) any life in- 
surance company, its registered separate accounts, or a sub- 
sidiary of such insurance company solely by reason of func- 
tions commonly performed by such entities in connection 
with variable annuity contracts or variable life policies 
issued by such insurance company or its separate accounts; 
(v) any registered open-end investment company or unit 
investment trust solely by reason of functions commonly 
performed by it in connection with shares in such registered 
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open-end investment company or unit investment trust, or 
(vi) any person solely by reason of its performing functions 
described in paragraph 25(E) of this subsection. 


2/ Pub. L. 94-29 (June 4, 1975). 


3/ For clearing agencies, the appropriate regulatory agency 
may be the Commission, the Board of Governors of the 
Federal Reserve System, the Comptroller of the Currency 
or the Federal Deposit Insurance Corporation. 


4/ Section 19(a)(2)(A) of the Act. 
5/ Section 17A(b)(3) of the Act provides: 


(3) A Clearing agency shall not be registered unless the 
Commission determines that — 


(A) Such clearing agency is so organized and has the capa- 
city to be able to facilitate the prompt and accurate clear- 
ance and settlement of securities transactions for which it 
is repsonsible, to safeguard securities and funds in its cus- 
tody or control or for which it is responsible, to comply 
with the provisions of this title and the rules and regula- 
tions thereunder, to enforce (subject to any rule or order 
of the Commission pursuant to section 17(d) or 19(g)(2) of 
this title) compliance by its participants with the rules of 
the clearing agency, and to carry out the purposes of this 
section. 


(B) Subject to the provisions of paragraph (4) of this sub- 
section, the rules of the clearing agency provide that any (i) 
registered broker or dealer, (ii) other registered clearing 
agency, (iii) registered investment company, (iv) bank, (v) 
insurance company, or (vi) other person or class of persons 
as the Commission, by rule, may from time to time desig- 
nate as appropriate to the development of a national sys- 
tem for the prompt and accurate clearance and settlement 
of securities transactions may become a participant in such 
clearing agency. 


(C) The rules of the clearing agency assure a fair representa- 
tion of its shareholders (or members) and participants in the 
selection of its directors and administration of its affairs. 
(The Commission may determine that the representation of 
Participants is fair if they are afforded a reasonable oppor- 
tunity to acquire voting stock of the clearing agency, direct- 
ly or indirectly, in reasonable proportion to their use of 
such clearing agency.) 


(D) The rules of the clearing agency provide for the equit- 
able allocation of reasonable dues, fees, and other charges 
among its participants. 


(E) The rules of the clearing agency do not impose any 
schedule of prices, or fix rates or other fees, for services 
rendered by its participants. 


(F) The rules of the clearing agency are designed to pro- 
mote the prompt and accurate clearance and settlement of 
securities transactions, to assure the safeguarding of securi- 
ties and funds which are in the custody or control of the 
clearing agency or for which it is responsible, to foster co- 
operation and coordination with persons engaged in the 
clearance and settlement of securities transactions, to re- 
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move impediments to and perfect the mechanism of a na- 
tional system for. the prompt and accurate clearance and 
settlement of securities transactions, and, in general, to 
protect investors and the public interest; and are not de- 
signed to permit unfair discrimination in the admission of 
participants or among participants in the use of the clear- 
ing agency, or to regulate by virtue of any authority con- 
ferred by this title matters not related to the purposes of 
this section or the administration of the clearing agency. 


(G) The rules of the clearing agency provide that (subject 
to any rule or order of the Commission pursuant to Sec- 
tion 17(d) or 19(g)(2) of this file) its participants shall be 
appropriately disciplined for violation of any provision of 
the rules of the clearing agency by expulsion, suspension, 
limitation of activities, functions, and operations, fine, 
censure, or any other fitting sanction. 


(H) The rules of the clearing agency are in accordance 
with the provisions of paragraph (5) of this subsection, 
and, in general, provide a fair procedure with respect to 
the disciplining of participants, the denial of participation 
to any person seeking participation therein, and the prohi- 
bition or limitation by the clearing agency of any person 
with respect to access to services offered by the clearing 
agency. 


(1) The rules of the clearing agency do not impose any 
burden on competition not necessary or appropriate in 
furtherance of the purposes of this title. 


INSTRUCTIONS FOR USE OF FORM CA-1 


APPLICATION FOR REGISTRATION OR FOR Ex- 
EMPTION FROM REGISTRATION AS A CLEARING 
AGENCY AND FOR AMENDMENT TO REGISTRA- 
TION PURSUANT TO THE SECURITIES EXCHANGE 
ACT OF 1934 (“the Act”) 


|. General Instructions for Preparing and Filing Form CA-1 


1. Form CA-1 is to be used by clearing agencies, as defined 
in Section 3(a)(23) of the Act, which perform the functions 
of a clearing agency with respect to any security other than 
an exempted security, as defined in Section 3(a)(12) of the 
Act, to apply for registration or for exemption from regis- 
tration or to amend registration with the Securities and 
Exchange Commission (the ‘““Commission”’). As used herein- 
after, the term “Form CA-1” includes the form and any re- 
quired schedules, exhibits or attachments thereto. 


2. Clearing agencies are required to file four completed 
copies of Form CA-1 with the Commission, 500 North 
Capitol Street, Washington, D. C. 20549. In addition, 
with respect to a clearing agency for which the Commis- 
sion is not the appropriate regulatory agency, as defined 
in Section 3(a)(34)(B) of the Act, Section 17(c)(1) of the 
Act requires such clearing agency to file with the appro- 
priate regulatory agency for such clearing agency a signed 
copy of any application, document or report filed with the 
Commission. Each clearing agency should retain an exact 
copy of Form CA-1 for the clearing agency's records. 


3. The date on which a Form CA-1 is received by the Com- 
mission shall be the date of filing thereof if all the require- 
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ments with respect to filing have been complied with. A 
Form CA-1 which is not prepared and executed in com- 
pliance with applicable requirements may be returned as 
not acceptable for filing. However, acceptance of Form 
CA-1 shall not constitute a finding that it has been filed 
as required or that the information submitted is true, 
current or complete. 


4. Copies of Form CA-1 and the schedules, exhibits and 
attachments thereto may be duplicated and are acceptable 
for filing provided an original, manual signature is affixed 
to the execution section of each copy. Form CA-1 and 

the schedules, exhibits and attachments thereto may be 
duplicated by any method producing legible copies, of 
type size idential to that in the Form, on good quality, 
unglazed, white paper. 


5. If Form CA-1 is filed by a corporation, it shall be signed 
in the name of the corporation by a principal officer duly 
authorized; if it is filed other than by a corporation it shall 
be signed by a duly authorized principal of the organiza- 
tion filing the Form. As used in this Form, principal offi- 
cer means the president, vice president, treasurer, secre- 
tary, comptroller or any other person performing a similar 
function. 


6. If the space provided for the answers to items 1-9 of 
Form CA-1 is insufficient, the complete answer shall be 
prepared on Schedule A, which shall be attached to the 
Form. 


7. Individuals’ names, except for executing signatures, shall 
be given in full wherever required (last name, first name, 
middle name). The full middle name is required. Initials 

are not acceptable unless the individual legally has only an 
initial. 


8. Unless the context otherwise requires, “‘registrant”’ 
means the entity on whose behalf Form CA-1 is filed, 
whether filed as a registration, as an application for ex- 
emption from registration or as an amendment to a pre- 
viously filed Form CA-1. 


9. Unless the context clearly indicates otherwise, the terms 
used in Form CA-1 have the meanings given in the Act. 


ll. Instructions Relating to Filing Form CA-1 as a Registra- 
tion Form or an Application for Exemption from Registra- 
tion 


10. If Form CA-1 is being filed as a registration form or an 
application for exemption from registration, all applicable 
items are required to be answered in full. If any item is not 
applicable, respond with “none” or “N/A” (not applicable), 
as appropriate. 


11. If Form CA-1 is being filed as an application for exemp- 
tion from registration, it must be accompanied by a state- 
ment demonstrating why the granting of an exemption from 
registration as a clearing agency would be consistent with 
the public interest, the protection of investors and the pur- 
Poses of Section 17A of the Act. 


lll. Instructions Relating to Filing Form CA-1 as an 
Amendment to a Registration Form 


12. Promptly following the date on which information 
reported at items 1-3 of Form CA-1 becomes inaccurate, 
incomplete or misleading, the registrant shall file an amend- 
ment on Form CA-1 correcting the inaccurate, incomplete 
or misleading information. 


13. If an item is amended, the registrant must repeat all 
unamended items as they last appeared on the page on 
which the amended item appears and must file four copies 
of the new page, each with updated and properly completed 
cover and execution pages. 


IV. /nstructions as to SPECIFIC ITEMS on Form CA-1 


14. Cover page - Indicate whether Form CA-1 is filed as a 
registration, an application for exemption from registration 
or an amendment. If the Form is filed as a registration, in- 
dicate whether the applicant requests the Commission to 
consider granting registration in accordance with paragraph 
(c)(1) of Rule 17Ab2-1. 


15. /tem 1 - include a street address; a post office box 
alone is not acceptable. 


16. In responding to, and furnishing the schedules requir- 
ed by, the items on Form CA-1, particularly items 5(c)(ii) 
and 5(d)(ii) and the exhibits required by items 20 and 21, 
the registrant may request that confidential treatment be 
accorded with respect to the information disclosed, by 
binding the responses, schedules and exhibits for which 
confidential treatment is sought separately from the bal- 
ance of Form CA-1 and furnishing a statement requesting 
confidential treatment, specifying both the exemptive 
provision under the Freedom of Information Act (5 U.S.C. 
552(b)) on which the request is based and the considera- 
tions which make the exemptive provision applicable to 
the information for which confidential treatment is re- 
quested. 


V. Notice 


17. Under Sections 17, 17A(b) and 23(a) of the Securities 
Exchange Act of 1934 and the rules and regulations there- 
under, the Securities and Exchange Commission is author- 
ized to solicit the information required to be supplied by 
this Form from applicants for registration or for exemption 
from registration as a clearing agency. Disclosure to the 
Commission of the information requested in Form CA-1 
(except for the disclosure by an individual registrant of 

his Social Security number as an IRS Employee Identifica- 
tion Number, which is voluntary) is a prerequisite to the 
processing of applications for registration or for exemption 
from registration as a clearing agency. The information will 
be used for the principal purpose of determining whether 
the Commission should grant registration or an exemption 
from registration or institute proceedings to deny registra- 
tion. Social Security numbers, if furnished, will be used 
only to assist the Commission in identifying applicants and, 
therefore, in promptly processing applications. Information 
supplied on this Form will be included routinely in the 
public files of the Commission. 
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FORM CA-1 


FORM CA-1 FORM FOR REGISTRATION OR FOR 
EXEMPTION FROM REGISTRATION 
AS A CLEARING AGENCY AND FOR 
AMENDMENT TO REGISTRATION 
AS A CLEARING AGENCY PURSUANT 
TO THE SECURITIES EXCHANGE 
ACT OF 1934 


GENERAL FORM CA-1 is to be used to apply for re- 
gistration or for exemption from registra- 
tion as a clearing agency and to amend re- 


gistration as a clearing agency with the Se- 


curities and Exchange Commission pursu- 
ant to Section 17A of the Securities Ex- 
change Act of 1934. Read all instructions 
before preparing the Form. Please type or 
print all responses. 





(Exact name of registrant as specified in charter) 





(Address of registrant’s principal place of business) 
This Form is filed as: 


a registration 

a request for exemption 
from registration 

an amendment 


If filed as a registration, does registrant request the Com- 
mission to consider granting registration in accordance 
with paragraph (c)(1) of the Rule 17Ab2-1 under the Act? 


Yes No 


EXECUTION 


The Registrant submitting this Form, its schedules, its 
exhibits and its attachments and the person by whom it 

is executed represent hereby that all information contained 
herein is true, current and complete. Submission of any 
amendment after registration has become effective repre- 
sents that items 1-3 and any schedules, exhibits and attach- 
ments related to items 1-3 remain true, current and com- 
plete as previously submitted. 


Registrant agrees and consents that the notice of any pro- 
ceeding under Sections 17A or 1S of the Act involving re- 
gistrant may be given by sending such notice by registered 
or certified mail or confirmed telegram to the person 
named, and at the address given, in response to item 2. 


Dated the day of 19 








Name of clearing agency 
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: 
(Manual signature of Principal Officer or duly authorized - 
Principal) ! 
(Title) 





ATTENTION: Intentional misstatements or omissions 
of facts constitute Federal Criminal Violations (See 18 | 
U.S.C. 1001 and 15 U.S.C. 78ff(a)) 








GENERAL INFORMATION 


1. Exact name, principal business address, mailing address 
(if different) and telephone number of registrant: 


Name of registrant: IRS Empl. Ident. No.: 








Name under which clearing agency activities are conduct- 
ed, if different: 





If name of registrant is hereby amended, state name under 
which registered previously: 





If name under which clearing agency activities are con- 
ducted is hereby amended, state name given previously: 








Address of principal place of business: 





Number and Street 





City State Zip Code 
Mailing Address, if different: 








Number and Street 





City State Zip Code 
Telephone Number: 








Area Code Telephone number 


2. Name, title, mailing address and telephone number of 
person in charge of registrant’s clearing agency activities: 








Name Title 


Number and Street (® 


City State Zip Code _ 














ess 








Telephone Number: 





Area Code Telephone number 





3. (a) If registrant is a corporation or a national associa- 
tion: state date on which registrant was incorporated or 
organized and jurisdiction in which incorporated or 
under which organized: 


Date: Jurisdiction: 





(b) If registrant is not a corporation or a national associa- 
tion, describe on Schedule A the form of organization 
under which registrant conducts its business and identify 
the jurisdiction in which registrant is organized. 


4. Does registrant have any arrangement with any other 
person under which, with respect to registrant’s clearing 
agency activities, such other person processes, keeps, trans- 
mits or maintains any securities, funds, records or accounts 
of registrant or registrant’s participants relating to clearing 
agency activities? Yes No 





If the answer is ““Yes’’, furnish on Schedule A, as to each 
such arrangement, the full name and principal business 
address of the other person and a brief summary of each 
such arrangement. 


5. (a) With respect to clearing agency activities, please 
provide the following information regarding the type of 
insurance carried or provided: 























Amount of Amount of 

Type of Insurance Yes No Coverage Deductible 
1. Blanket Bond pe $ 
2. Fidelity resistin ae $ 
3. Errors and 

Omissions ee en ae $ 
4. Mail Policy ele lr) ae $ 
5. Air Courier rhea $ 
6. Lost Instru- 

ment ee ee $ 
7. Other (please 

specify on 

Schedule A) ema $ 





(b) If any of registrant's clearing agency activities are not 
covered by insurance, has provision been made for self- 
insurance? Yes No 





If yes, indicate on Schedule A the provisions made for 
) self-insurance (e.g., accounting reserve or funded reserve) 
and the amount thereof. 


(C)(i) As a result of registrant’s clearing agency activities, 


is registrant exposed to loss if a participant fails to perform 
its obligations to the clearing agency, any other participant 
or any other person? Yes __ No 





(ii) If “yes”, describe on Schedule A the operational, or- 
ganizational or other rules, procedures or practices (citing 
rules if applicable) which rest in registrant’s exposure to 
loss. 


(d)(i) Does the registrant maintain a clearing or partici- 
pants’ fund, mark to the market open obligations involving 
the purchase or sale of securities or otherwise require par- 
ticipants to protect registrant against losses to which it 
may be exposed as a result of a participant's failure to per- 
form its obligations to the clearing agency, any other par- 
ticipant or any other person? Yes No 


(ii) If “yes’’, describe on Schedule A the operational, or- 
ganizational or other rules, procedures or practices (citing 
rules if applicable) which are designed to protect registrant 
against any such losses. 


6. (a) Is registrant audited by an independent accountant? 
Yes No 





(b) If registrant is audited by an independent accountant, 
does the audit include a review of internal controls related 
to clearing agency activities? Yes No 





(c) Fiscal year-end of registrant 





Month Day 


7. (a) What are registrant's internal policies and proce- 
dures for reconciling differences (including long and short 
stock record differences and dividend differences) in its 
clearing agency activities? (Describe on Schedule A.) 


(b) State, as of September 30, 1975, the dollar amount of 
the potential exposure of registrant, if any, as a result of 
differences (without offsetting long differences against 
short differences and without offsetting any suspense ac- 
count items) in its clearing agency activities not resolved 
after 20 business days. 





8. (a) How many employees Goes registrant have engaged 
in clearing agency activities? 





(b) How many years has registrant performed clearing 
agency activities? 





9. (a) Are registrant's clearing agency activities subject to 

regulation by any federal agency other than the Commis- 

sion or by any state or political subdivision? Yes 
No 


If yes, specify the name of the agency, state or political 
subdivision: 


Name of Agency, State or Political Subdivision: 
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(b) Have the registrant's clearing agency activities been 
the subject of periodic examinations by any federal 
agency other than the Commission or by any state or 
political subdivision? Yes No 





If yes, specify the name of the agency, state or political 
subdivision. 


Name of Agency, State or Political Subdivision 





SCHEDULE A OF FORM CA-1 


1. Full name of Registrant as stated in Item 1 of Form 
CA-1. 








Item of Form 


(Identify) Response 
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EXHIBITS - BUSINESS ORGANIZATION 





10. List in Exhibit A any person who either directly or 
indirectly, through agreement or otherwise, may control 
or direct the management or policies of registrant. For 
each person listed, provide the full name and address and 
attach a copy of each written agreement or, if the agree- 
ments are unwritten, describe the agreement or arrange- 
ment through which such person exercises or may exer- 
cise such control or direction. 






11. List in Exhibit B the registrant's corporate officers, 
trust officers, managers or other persons occupying a 
similar status or performing similar functions who super- 
vise, or are directly responsible for the conduct of, re- 
gistrant’s clearing agency activities, indicating for each: 


(a) Name 

(b) Title 

(c) Area of responsibility 

(d) Abrief account of the business experience 
during the last five (5) years. 





12. Attach as Exhibit C narrative and graphic descriptions 
of registrant’s organizational structure. If clearing agency | 
activities are conducted primarily by a division, subdivi- 
sion, or other segregable entity within the registrant cor- 
poration or organization, identify the relationship of such 
entity to the registrant's overall organizational structure 
and limit the descriptions to the division, subdivision or 
other segregable entity which performs clearing agency 
activities. 


13. Attach as Exhibit D a list of persons who directly or 
indirectly, through one or more intermediaries, are con- 
trolled by; or are under common control with, the clear- 
ing agency and indicate the nature of the control relation- 
ship. 





14. Attach as Exhibit E a copy of the currently effective 
constitution, articles of incorporation or association, by- 
laws, rules, procedures and instruments corresponding | 
thereto, of the registrant and a complete list of all dues, 
fees and other charges imposed by registrant for its clear- 
ing agency activities. 


15. Attach as Exhibit F a brief description of any material 
pending legal proceeding, other than ordinary and routine 
litigation incidental to the business, to which the registrant 
or any of its subsidiaries is a party or to which any of its or 
their property is the subject. Include the name of the court 
or agency in which the proceeding is pending, the date in- 
stituted, and the principal parties thereto, a description of 
the factual basis alleged to underlie the proceeding and the 
relief sought. Include similar information as to any such 
proceeding known to be contemplated by governmental 
agencies. 


16. Attach as Exhibit G copies of all contracts with any 
national securities exchange, national securities association 

or clearing agency or securities market for which the regis- 
trant acts as a clearing agency or performs clearing agency ( 
functions. 
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EXHIBITS - FINANCIAL INFORMATION 


17. Attach as Exhibit H a balance sheet and statement of 
income and expenses, and all notes or schedules thereto of 
registrant, as of registrant’s most recent fiscal year for 
which such information is available, certified by an inde- 
pendent accountant. (If certified financial information is 
not available, uncertified financial information should be 
submitted). 


18. Attach as Exhibit | the addresses of all offices in 
which clearing agency activities are performed by regis- 
trant, or for registrant by any person listed in response 
to item 4, and identify the nature of the clearing activ- 
ities performed in each office listed. 


EXHIBITS - OPERATIONAL CAPABILITY 


19. Attach as Exhibit J narrative descriptions of each 
service or function performed by the registrant. 


20. Attach as Exhibit K a description of the measures or 
procedures employed by registrant to provide for the 
security of any system which performs the functions of 
a clearing agency. Include a general description of any 
operational safeguards designed to prevent unauthor- 
ized access to the system (including unauthorized input 
or retrieval of information for which the primary record 
source is not hard copy). Identify any instances within 
the past year in which the described security measures 
or safeguards failed to prevent unauthorized access to 
the system and describe any measures taken to prevent 
a recurrence of any such incident. Describe also any 
measures used to verify the accuracy of information 
received or disseminated by the system. 


21. Attach as Exhibit L a description of the measures or 
procedures employed by registrant to provide for the safe- 
guarding of securities and funds in its custody or control. 
Identify any instances within the past year in which the 
described security measures or safeguards failed to prevent 
any unauthorized access to securities or funds in possession 
of registrant and any measures taken to prevent a recur- 
rence of any such incident. 


22. If clearing agency functions are performed by auto- 
mated facilities or systems, attach as Exhibit M a des- 
cription of all backup systems or subsystems which are 
designed to prevent interruptions in the performance of 
any function as a result of technical or other malfunction. 
Include backups for input or output links to the system 
and precautions with respect to malfunctions in any areas 
external to the system. 


EXHIBITS - ACCESS TO SERVICES 


23. Attach as Exhibit N a list of the persons who current- 
ly participate, or who have applied for participation, in 
registrant’s clearing agency activities (if registrant performs 
more than one activity, a columnar presentation may be 
utilized). 


24. Attach as Exhibit O a description of any specifications, 
qualifications, or other criteria which limit, are interpreted 
to limit, or have the effect of limiting access to, or use of, 


any clearing agency service furnished by the registrant and 
state the reasons for imposing such specifications, qualifi- 
cations, or other criteria. 


25. Attach as Exhibit P copies of any form of contracts 
governing the terms on which persons may subscribe to 
clearing agency services provided by the registrant. 


26. Attach as Exhibit O a schedule of any prices, rates 
or fees fixed by registrant for services rendered by its 
Participants. 


27. Attach as Exhibit R a schedule of any prohibitions 
or limitations imposed by the clearing agency on access 
by any person to services offered by any participant. 


EXHIBIT - APPLICATION FOR EXEMPTION 


28. If this is an application for an exemption from regis- 
tration as a clearing agency, attach as Exhibit S a state- 
ment demonstrating why the granting of an exemption 
from registration as a clearing agency would be consistent 
with the public interest, the protection of investors and 
the purposes of Section 17A of the Act, including the 
prompt and accurate clearance and settlement of securi- 
ties transactions and the safeguarding of securities and 
funds. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11788/November 3, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
BY THE NEW YORK STOCK EXCHANGE 


(File No. SR-NYSE-75-7) 


The New York Stock Exchange submitted on October 22, 
1975 a proposed rule change under Rule 19b-4 to modify 
Exchange Rule 127 which governs the execution of a block 
of stock at a price outside the prevailing bid or offer. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 10, 
1975. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 30 days from the date of publication in the Fed- 
eral Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-NYSE-75-7. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 1100 L 
Street, N. W., Washington, D. C. Copies of the filing will 
also be available at the principal office of the New York 
Stock Exchange. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11789/November 3, 1975 


In the Matter of 


THE CHICAGO BOARD OPTIONS EXCHANGE, INC. 
LaSalle at Jackson 
Chicago, Illinois 60604 


(File No. SR-CBOE-75-3) 
ORDER APPROVING PROPOSED RULE CHANGE 


On September 12, 1975, the Chicago Board Options Ex- 
change, Inc. (“CBOE”’) filed with the Commission, pur- 
suant to Section 19(b) of the Securities Exchange Act of 
1934, as amended by the Securities Acts Amendments of 
1975 (the ““Act’’), and Rule 19b-4 thereunder, copies of 
a proposed rule change. 


The proposed rule change would: 1) revise the provisions 
concerning resignation, disqualification and removal of 
directors to reflect the proposed changes in Board compo- 
sition (Rule 6.3(b)); 2) alter the composition of its Board 
of Directors as between public directors and exchange 
directors and provide for special qualifications for certain 
exchange directors (Rule 6.1); 3) revise the balloting pro- 
cedures to ensure that the representation required by 
virtue of the foregoing change in Board composition is 
effected (Rule 5.3); 4) facilitate the process through which 
a member can petition to become a candidate for the Board 
of Directors or the Nominating Committee by reducing 
the number of signatures required and by lengthening the 
time within which petitions can be filed (Rule 4.5); and 

5) place a specific obligation on the Nominating Commit- 
tee to choose candidates for the Board of Directors and 
for the Nominating Committee which reflect the various 
membership interests (Rule 4.3). 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was given 
by publication of a Commission Release (Securities Ex- 
change Act Release No. 11675 (Sept. 24, 1975)) and by 
publication in the Federal Register (40 Fed. Reg. 14903 
(Sept. 30, 1975)). 


Notice of the Commission determination to extend the 
time period within which the Commisséon will approve 
the above referenced proposed rule changes of CBOE or 
institute proceedings to determine whether it should be 
disapproved was given by publication of a Commission 
Release (Securities Exchange Act Release No. 11755 
(Oct. 21, 1975)) and by publication in the Federal Re- 
gister (40 Fed. Reg. 50330 (Oct. 29, 1975)). 


CBOE has requested that the Commission consider sepa- 
rately CBOE’s proposed rule change insofar as CBOE 

Rule 4.5 is concerned. The Commission finds the pro- 
posed rule change, insofar as CBOE Rule 4.5 is concerned, 
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is consistent with the requirements of the Act and rules 
and regulations thereunder applicable to national securi- 
ties exchanges, and in particular, the requirements of 
Section 6 and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change in- 
sofar as CBOE Rule 4.5 is concerned, filed with the 
Commission on September 12, 1975 be, and it hereby 
is, approved. 


For the Commission by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11790/November 4, 1975 


See Securities Act of 1933 Release No. 5640/November 4, 
1975. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11791/November 4, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
BY THE BOSTON STOCK EXCHANGE 


(File No. SR-BSE-75-4) 


The Boston Stock Exchange submitted on October 29, 
1975 a proposed rule change under Rule 19b-4 to modify 
Exchange Rule Chapter XII-B (next to last paragraph) 

to eliminate the two-minute time requirement on the 
execution of round-lot orders and to clarify the defini- 
tion of next transaction occurring in the primary market. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 10, 
1975. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 30 days from the date of publication in the Fed- 
eral Register. Persons desiring to make written submis- 
sions should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D. C. 20549. Re- 
ference should be made to File No. SR-BSE-75-4. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 1100 L 
Street, N. W., Washington, D. C. Copies of the filing will 
also be available at the principal office of the Boston 
Stock Exchange. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11792/November 4, 1975 


NOTICE OF AMENDMENT TO THE SCHEDULE OF 
CHARGES OF MIDWEST SECURITIES TRUST COM- 
PANY AND MIDWEST CLEARING CORPORATION 


(File Nos. SR-MSTC-75-1(a) and SR-MCC-75-1(a)) 


NOTICE IS HEREBY GIVEN that the Midwest Stock 
Exchange (“MSE”) has amended the schedule of charges 
for services rendered by its wholly-owned subsidiaries, 
the Midwest Securities Trust Company (“MSTC”) and 
the Midwest Clearing Corporation (“MCC”) by deleting 
the $.50 per item charge for directing clearing trades to 
other clearing systems through MCC’s interface arrange- 
ments with other systems. Charges for directing trades 
through the MCC interfaces, which currently are oper- 
ating on a pilot basis, will be assessed individually against 
MCC participants involved in the pilot until a standard 
charge for movements through MCC’s interfaces is incor- 
porated in the schedule of charges. 


The schedule of charges, which included the interface 
charge, became effective on September 2, 1975 upon 
filing with the Commission pursuant to Section 19(b)(3) 
(A) of the Securities Exchange Act of 1934. 1/ The 
amendment deleting the interface charge became effec- 
tive on October 28, 1975 upon filing with the Commis- 
sion pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. 


Publication of this notice is expected to be made in the 
Federal Register during the week of November 10, 1975. 
Interested persons may submit comments concerning the 
amendment deleting the interface charge within 21 days 
from the date of publication in the Federal Register. Per- 
sons desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North Capitol 
Street, N. W., Washington, D. C. 20549. Reference should 
be made to File Nos. SR-MSTC-75-1(a) and SR-MCC- 
75-1(a). 


For the Commission, by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ Securities Exchange Act Release No. 11669, 40 F.R. 
44902. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11793/November 4, 1975 









In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
55 Water Street 
New York, New York 10041 


(File No. SR-NYSE-75-2) 


ORDER APPROVING AMENDMENT TO THE RULES 
OF THE DEPOSITORY TRUST COMPANY 


In September, 1975, the New York Stock Exchange, Inc. 
(the “NYSE”’) submitted, pursuant to Rule 19b-4 under 
the Securities Exchange Act of 1934 (the ““Act’’), a pro- 
posed change in the by-laws of the NYSE’s wholly-owned 
subsidiary, The Depository Trust Company (“DTC”). The 
by-law, as amended, would increase the number of direc- 
tors on DTC’s board from fourteen to fifteen. 


Notice of the filing was published in the SEC Docket 
(Release No. 11676/September 24, 1975); the complete 
submission and a request for public comments were pub- 
lished in the Federal Register on September 30, 1975 (40 
F.R. 44906). The period for public comment expired on 
October 21, 1975, and no comments were received. 


The Division of Market Regulation finds that the proposed 
change in the rules of DTC described above is consistent 
with the requirements of the Act and the rules and regula- 
tions thereunder applicable to the NYSE. 


IT IS THEREFORE ORDERED, pursuant to Section 19 
(b)(2) of the Act, that the rule change referenced above 
be, and the same hereby is, approved. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11794/November 4, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE AMERICAN STOCK EXCHANGE, INC. 


(File No. SR-Amex-75-6) 


The American Stock Exchange, Inc. (“Amex”) submitted 
on October 31, 1975, a proposed rule change under Rule 
19b-4 to amend certain of its guidelines for the selection 

of underlying securities for options. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 3, 
1975. In order to assist the Commission to determine 
whether to approve the proposed rule change or institute 
proceedings to determine whether the proposed rule change 
should be disapproved, interested persons are invited to 
submit written data, views and arguments concerning the 
submission within 30 days from the date of publication in 
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the Federal Register. Persons desiring to make written In the Matter of 


submissions should file six copies thereof with the Sec- 


o <= — Ww 


retary of the Commission, Securities and Exchange CINCINNATI STOCK EXCHANGE 
Commission, 500 North Capitol Street, Washington, 205 Dixie Terminal Building 

D. C. 20549. Reference should be made to File No. Cincinnati, Ohio 45202 
SR-Amex-75-6. 


(File No. CR-CSE-75-2) 
Copies of the submission and of all written comments will 
be available for inspection at the Securities and Exchange ORDER APPROVING PROPOSED RULE CHANGE 
Commission's Public Reference Room, 1100 L Street, 


a i i | 


N. W., Washington, D. C. copies of the filing will also be The Cincinnati Stock Exchange (“CSE”) submitted on 

available at the principal office of the above-mentioned September 22, 1975 a proposed rule change under Rule 

self-regulatory organization. 19b-4 to conform the anti-manipulative rules of the CSE ) 
with those of other participants in the consolidated trans- 

For the Commission by the Division of Market Regula- action reporting system. 1/ , 


tion, pursuant to delegated authority. 
Publication of the submission was made in the Federal 
George A. Fitzsimmons Register on October 3, 1975 (40 FR 45881) 2/ and 
Secretary interested persons were invited to submit written data, 
views and arguments concerning the submission by No- 
vember 3, 1975. No comments have been received con- 
cerning the CSE’s rule change. 











SECURITIES EXCHANGE ACT OF 1934 The Commission finds that the proposed rule change is | 

Release No. 11795/November 5, 1975 consistent with the requirements of the Securities Ex- 
change Act of 1934 (the “Act’’) and the rules and regula- 

Admin. Proc. File No. 3-4746 tions thereunder applicable to national securities exchanges, 
and in particular the requirements of Section 6 of the Act 

In the Matter of and the rules and regulations thereunder. 

COMMERCIAL SOLVENTS CORPORATION IT {S THEREFORE ORDERED, pursuant to Section 

(81-188) 19(b)(2) of the Act, that the proposed rule change refer- 


enced above be, and it hereby is, approved. 

ORDER GRANTING APPLICATION PURSUANT TO 

SECTION 12(h) OF THE ACT For the Commission by the Division, of Market Regula- 
tion, pursuant to delegated authority. 





The Securities and Exchange Commission has issued an 


order granting the application of Commercial Solvents George A. Fitzsimmons 
Corporation (“Applicant”), a Maryland corporation, pur- Secretary 
suant to Section 12(h) of the Securities Exchanae Act of } 
1934, as amended (the “1934 Act’’), for an exemption 1/ An amendment to the CSE’s filing, stating that the | 
from the provisions of Section 13 of the 1934 Act. proposed rule changes were approved by the CSE’s 

Board of Trustees on September 30, 1975, was sub- 
It appears to the Commission that the requested exemp- mitted on October 3, 1975. 
tion is not inconsistent with the public interest and the 
protection of investors in view of the fact that (a) none 2/ See also Securities Exchange Act Release No. 11682 
of the securities of the Applicant (other than the Deben- (September 25, 1975). 


tures) are held by any person other than International 
Minerals and Chemical Corporation (“IMC”), (b) the De- 
bentures will be unconditionally guaranteed by IMC, 
making the 1934 Act Reports of IMC, and not those of 





Applicant, those in which reasonable investors would be SECURITIES EXCHANGE ACT OF 1934 

primarily interested, and (c) Applicant has undertaken Release No. 11797/November 5, 1975 

to report on Form 8-K any event occurring which would 

affect the rights of the Debentureholders and any ma- In the Matter of 

terial change in the trading activity in the Debentures , 
from the activity recited in the application presently on BOSTON STOCK EXCHANGE 

file with the Commission. 53 State Street 


Boston, Massachusetts 02109 





(File No. SR-BSE-75-2) 
SECURITIES EXCHANGE ACT OF 1934 ORDER APPROVING PROPOSED RULE CHANGE 


Release No. 11796/November 5, 1975 , 
The Boston Stock Exchange (“BSE’’) submitted on 
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September 17, 1975 a proposed rule change under Rule 
19b-4 to conform the anti-manipulative rules of the BSE 
with those of other participants in the consolidated trans- 
action reporting system. 


Publication of the submission was made in the Federal 
Register on October 3, 1975 (40 FR 45880) 1/ and in- 
terested persons were invited to submit written data, views 
and arguments concerning the submission by November 3, 
1975. No comments have been received concerning the 
BSE’s rule change. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Securities Ex- 
change Act of 1934 (the “Act’’) and the rules and regula- 
tions thereunder applicable to national securities ex- 
changes, and in particular the requirements of Section 6 
of the Act and the rules and regulations thereunder. 


IT iS THEREFORE ORDERED, pursuant to Sectior: 
19(b)(2) of the Act, that the proposed rule change refer- 
enced above be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ See also Securities Exchange Act Release No. 11683 
(September 25, 1975). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11798/November 6, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
PACIFIC STOCK EXCHANGE, INCORPORATED 


(File No. SR-PSE-75-5) 


The Pacific Stock Exchange, Incorporated (“PSE”) sub- 
mitted on November 3, 1975 a proposed rule change 
with respect to ““buy in” procedures for listed and over- 
the-counter securities. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 10, 
1975. Interested persons are invited to submit written 
data, views and arguments concerning the PSE submission 
within three weeks from the date of publication in the 
Federal Register. Persons desiring to make written sub- 
missions should file six copies thereof with the Secretary 
of the Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D. C. 20549. Re- 
ference should be made to File No. SR-PSE-75-5. 


Copies of the PSE’s submission and of all written com- 
ments will be available for inspection at the Securities 
and Exchange Commission’s Public Reference Room, 
1100 L Street, N. W., Washington, D. C. Copies of the 
a will also be available at the principal office of the 


For the Comniission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11799/November 6, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PACIFIC STOCK EXCHANGE, INCORPORATED 


(File No. SR-PSE-75-6) 


The Pacific Stock Exchange, Incorporated (“PSE’’) sub- 
mitted on November 3, 1975 a proposed rule change 
dealing with the operation of the Pacific Securities De- 
pository Trust Company (“PSDTC”) and the interface 
between PSDTC and Pacific Clearing Corporation. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 10, 
1975. Interested persons are invited to submit written 
data, views and arguments concerning the PSE submis- 
sion within three weeks from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the Sec- 
retary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 

D. C. 20549. Reference should be made to File No. 
SR-PSE-75-6. 


Copies of the PSE’s submission and of all written comments 
will be available for inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 1100 L 
Street, N. W., Washington, D. C. Copies of the filing will 
also be available at the principal office of the PSE. 


For the Commission, by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11800/November 6, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
BY MIDWEST SECURITIES TRUST COMPANY 


(File No. SR-MSTC-75-2) 


The Midwest Securities Trust Company (““MSTC”) sub- 
mitted on October 30, 1975 a proposed rule change 
under Rule 19b-4 setting forth the procedures for its 
Transfer Agent Custodian Program (the “TAC Program”’). 
According to the MSTC, the TAC Program aids the trans- 
fer process by serving to further immobilize certificate 
movement between the depository and the transfer 
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agent. MSTC indicates that the TAC Program permits the 
depository to retain a working supply of certificates only 
while depositing securities evidenced by the remaining 
certificates with the transfer agent bank to be held in cus- 
tody in. the form of a balance certificate registered in the 
name of MSTC’s nominee. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 10, 
1975. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the Fed- 
eral Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capitol Street, N. W., Washington, D. C. 20549. 
Reference should be made to File No. SR-MSTC-75-2. 


Copies of the submission and of all written comments will 
be available for inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 

N. W., Washingtan, D. C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11801/November 6, 1975 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 50/November 6, 1975 


Admin. Proc. File No. 3-4568 
In the Matter of 


JAMES JOHN MASIELLO 
2 Brook Drive 
Greenwich, Connecticut 


ORDER AMENDING PRIOR ORDER IMPOSING 
REMEDIAL SANCTION 


A prior order herein (Securities Exchange Act Release No. 
11757, Securities Investor Protection Act Release No. 48 
(October 22, 1975)) suspended James John Masiello from 
association with any broker, dealer, or investment com- 
pany for 30 days. That time period was erroneous. Mas- 
iello consented to a 45-day suspension. 


Accordingly, 1T 1S ORDERED that the Commission’s prior 


order herein be, and it hereby is, amended to suspend James 


John Masiello from association with any broker, dealer, 
or investment company for 45 days; and it is further 


ORDERED that in all other respects the Commission’s 
aforementioned prior order remain in full force and effect. 


342/SEC DOCKET 


For the Commission by the Office of Opinions and Re- 
view, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11802/November 6, 1975 


In the Matter of 


PBW STOCK EXCHANGE, INC. 
17th Street and Stock Exchange Place 
Philadelphia, Pennsylvania 19103 


(File No. SR-PBWSE-75-1) 


ORDER APPROVING PROPOSED RULE CHANGE 
SUBMITTED BY THE PBW STOCK EXCHANGE 
RELATIVE TO FIDELITY BONDING REQUIREMENTS 
FOR MEMBERS 


On September 22, 1975, the PBW Stock Exchange, Inc. 
(“PBW”’) submitted proposed changes to Rule 705 of the 
Rules of its Board of Governors, under Rule 19b-4 pur- 
suant to Section 19(b) of the Securities Exchange Act 
of 1934, 15 U.S.C. 78(s), as amended, Pub. L. No. 74-29 
(June 4, 1975) (the ‘‘Act’’). The rule changes were de- 
signed to impose higher fidelity bonding requirements 
in certain respects on member firms and organizations. 
In accordance with Section 19(b) of the Act and Rule 
19b-4 thereunder, the proposed rule change was pub- 
lished in the Federal Register (40 FR 45881, October 3, 
1975), and the public was invited to submit comments 
until November 3, 1975. Notice of the filing and an in- 
vitation for comments also appeared in the SEC Docket 
on October 7, 1975 (Securities Exchange Act Release 
No. 11681). 


As described in the item published in the Federal Regis- 
ter, the purpose of the proposed rule change is to impose 
higher fidelity bonding requirements on members in 
order to provide increased safeguards with respect to the 
financial responsibility and related practices of its mem- 
bers consistent with the standards set forth in new Rule 
15b10-11 under the Act (the “SECO Bonding Rule” or 
“Rule 15b10-11") which establishes fidelity bonding re- 
quirements for registered brokers and dealers which are not 
members of a registered national securities association 
(SECO brokers and dealers). Members in good standing 
of the PBW, among other exchanges, by the terms of para- 
graph (a) of the SECO Bonding Rule, are exempt from 
the latter rule inasmuch as they are already subject to 
fidelity bonding requirements of the PBW which are com- 
parable to those promulgated by the Commission. 


The Commission believes that the subject revisions to the 
PBW Bonding Rule are necessary and appropriate in the 
public interest and for the protection of investors. Ac- 
cordingly, it finds that the proposed rule change is con- 
sistent with the provisions of the Act and the rules and 
regulations thereunder. 
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IT iS THEREFORE ORDERED, pursuant to Section 19 
(b)(2) of the Act, that the rule changes referenced above 
be, and hereby are, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11803/November 6, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY AMERICAN STOCK EXCHANGE, INC. 


(File No. SR-Amex-75-8) 


The American Stock Exchange, Inc. submitted on October 
31, 1975 a proposed rule change under Rule 19b-4 to 
expand the scope of its simplified arbitration procedure 
and to revise its schedule of arbitration fees. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 10, 
1975. In order to assist the Commission to determine 
whether to approve the proposed rule change or institute 
proceedings to determine whether the proposed rule 
change should be disapproved, interested persons are in- 
vited to submit written data, views and arguments con- 
cerning the submission within 30 days from the date of 
publication in the Federal Register. Persons desiring to 
make written submissions should file six copies thereof 
with the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, Wash- 
ington, D. C. 20549. Reference should be made to File 
No. SR-Amex-75-8. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 1100 L 
Street, N. W., Washington, D. C. Copies of the filing will 
also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11804/November 6, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PBW STOCK EXCHANGE, INC. 


(File No. SR-PBWSE-75-6) 


The PBW Stock Exchange, Inc. submitted on October 20, 
1975 a proposed rule change under Rule 19b-4 under the 
Securities Exchange Act of 1934 to expand its pilot option 
trading program by the listing of call options on twenty- 
five (25) additional underlying stocks. This would increase 
the number of underlying stocks on which PBW lists op- 
tions from the fifteen (15) presently authorized to a po- 
tential forty (40). (PBW has stated that it recognizes that 
trading space is a critical problem, and it will therefore 
only add, on a one-by-one basis, those option classes 
which can be adequately handled.) 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 10, 
1975. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 25 days from the date of publication in the Fed- 
eral Register. Persons desiring to make written submis- 
sions should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D. C. 20549. Re- 
ference should be made to File No. SR-PBWSE-75-6. 


Copies of the submission and of all written comments will 
be available for inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 

N. W., Washington, D. C. Copies of the filing will also be 
available at the principal office of the PBW Stock Ex- 
change, Inc. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11805/November 6, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PBW STOCK EXCHANGE, INC. 


(File No. SR-PBWSE-75-5) 


The PBW Stock Exchange, Inc. submitted on October 20, 
1975 a proposed By-Law amendment under Rule 19b-4 
under the Securities Exchange Act of 1934 to reduce the 
commission received by an options specialist on limited 
orders which are left with the specialist by a floor broker. 
According to PBW, the proposed By-Law amendment 

has the effect of reallocating the floor broker's split with 
the specialist so that the specialist’s portion of that split 
on orders between $100 and $300,000 will be reduced 
from approximately 75% to 60%. PBW has expressed its 
opinion that the proposed amendment does not impose 
any burden on competition. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 10, 
1975. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 25 days from the date of publication in the 
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Federal Register. Persons desiring to make written sub- 
missions should file six copies thereof with the Secretary 
of the Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D. C. 20549. Re- 
ference should be made to File No. SR-PBWSE-75-5.. 


Copies of the submission and of all written comments will 
be available for inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 

N. W., Washington, D. C. Copies of the filing will also be 
available at the principal office of the PBW Stock Ex- 
change, Inc. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11806/November 6, 1975 


NOTICE OF FILING, BY THE NEW YORK STOCK 
EXCHANGE, INC. OF PROPOSED CHANGES IN THE 
RULES OF STOCK CLEARING CORPORATION 


(File No. SR-NYSE-75-6) 


The New York Stock Exchange, Inc. (the “NYSE”) has 
filed, pursuant to Rule 19b-4 under the Securities Ex- 
change Act of 1934, proposed changes in the rules of Stock 
Clearing Corporation (“SCC”), the NYSE’s wholly-owned 
clearing subsidiary. The proposed changes consist of amend- 
ments to SCC Rule 4, Section 1; Rule 9, Section 1; and 
Rule 19, Sections 1, 2, and 3. Rule 4, as amended, would 
expand the types of securities that SCC members may use 
to secure their open account indebtedness to SCC’s clear- 
ing fund. Rule 9, as amended, would reflect SCC’s policy 
of accepting reclamations no later than 10:00 a.m. on the 
business day following delivery. Rule 19, as amended, 
would reflect the clearing member status of members of 
the American Stock Exchange, Inc. (the ““Amex’’) who 

are members of SCC and the existence of dual member- 
ships on the NYSE and the Amex. 


Publication of the proposed rule changes is expected to 
be made in the Federal Register during the week begin- 
ning November 10, 1975. Interested persons are invited 
to submit written data, views and arguments concerning 
the submission within three weeks from the date of pub- 
lication in the Federal Register. Persons desiring to make 
written submissions should file six copies thereof with 
the Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, N. W., Washing- 
ton, D. C. Copies of the filing will also be available at the 
Principal office of the NYSE. 


For the Commission, by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11807/November 6, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
BY NEW YORK STOCK EXCHANGE, INC. 


(File No. SR-NYSE-75-9) 


The New York Stock Exchange, Inc., submitted on Novem- 


ber 3, 1975, a :proposed rule change under Rule 19b-4 to 
require all members and member organizations to obtain 
approval from the Exchange prior to employing any per- 
son not otherwise required to be registered with and ap- 
proved by the Exchange, except a person whose functions 
are solely of a clerical or ministerial nature, if such mem- 
ber or member organization knows, or in the exercise of 
reasonable care should know, that such person is subject 
to one or more statutory disqualifications under the Se- 
curities Exchange Act of 1934. 


Within 35 days of the date of publication of this notice in 
the Federal Register, or within such longer period (i) as the 
Commission may designate up to 90 days of such date if it 
finds such longer period to be appropriate and publishes its 
reasons for so finding, or (ii) as to which the above-men- 
tioned self-regulatory organization consents, the Commis- 
sion will: 


(A) by order approve such proposed rule change, or 


(B) institute proceedings to determine whether the pro- 
posed rule change should be disapproved. 


Publication of the submission is expected to be made in 
the Federal Register During the week of November 10, 
1975. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 30 days from the date of publication in the Fed- 
eral Register. Persons desiring to make written submissions 
should filesix copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Refer- 
ence should be made to File No. SR-NYSE-75-9. 


Copies of the submission and of all written comments will 
be available for inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 

N. W., Washington, D. C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


“or the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19229/October 31, 1975 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


(70-5740) 


ORDER APPROVING PROPOSAL BY HOLDING COM- 
PANY TO ACT AS SURETY ON BOND OF PUBLIC- 
UTILITY SUBSIDIARY COMPANY 


Consolidated Natural Gas Company (“‘Consolidated”’), a 
registered holding company, has filed a declaration with 
this Commission pursuant to Section 12(b) of the Public 
Utility Holding Company Act of 1935 (“Act’’) and Rule 
45 promulgated thereunder as applicable to the proposed 
transaction. 


On July 3, 1975, Hope Natural Gas Company, a Division 
of Consolidated’s wholly-owned public-utility subsidiary 
company, Consolidated Gas Supply Corporation (“Supply 
Corporation”), filed revisions in its rate schedules with the 
Public Service Commission of West Virginia providing for 
increased rates and charges approximating $8,966,268 per 
year for furnishing natural gas service in the State of West 
Virginia. By action of the State commission, the effective- 
ness of the new rates was suspended until December 1, 
1975. The new rates may now become effective upon the 
filing by Supply Corporation of a bond, with satisfactory 
surety, in the amount of $9,000,000, for the payment of 
any customer refunds which the State commission may 
order. The State commission has indicated that Consoli- 
dated may act as surety on such bond. Consolidated pro- 
poses, without fee or other consideration, to act as surety 
on the bond of Supply Corporation to save the cost of se- 
curing an outside corporate surety. 


The fees and expenses incurred by Supply Corporation in 
connection with the proposed transaction are estimated 
at $2,275, including charges of $200 for the services, at 
cost, of Consolidated Natural Gas Service Company, Inc., 
Consolidated’s wholly-owned service company. The de- 
claration states that no State Commission and no Fed- 
eral Commission, other than this Commission, has juris- 
diction over the proposed transaction. 


Due notice of the filing of said declaration has been given 
in the manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 19199), and no hearing has been re- 
quested of or ordered by the Commission. Upon the basis 
of the facts in the record, it is hereby found that the ap- 
plicable standards of the Act and the rules thereunder 

are satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in the 
interest of investors and consumers that said declaration 
be granted and permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration be, 
and it hereby is, permitted to become effective forthwith, 
subject to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19220/October 31, 1975 


In the Matter of 


ARKANSAS-MISSOURI POWER COMPANY 
405 West Park Street 
Blythville, Arkansas 72315 


ASSOCIATED NATURAL GAS COMPANY 
405 West Park Street 
Blythville, Arkansas 72315 


(70-5756) 


NOTICE OF PROPOSAL TO MAKE UNSECURED SHORT- 
TERM BORROWINGS 


NOTICE IS HEREBY GIVEN that the Arkansas-Missouri 
Power Company (“Arkansas-Missouri’’), a wholly-owned 
subsidiary of Middle South Utilities, Inc., a registered 
holding company, and Associated Natural Gas Company 
(“Associated”), a wholly owned subsidiary of Arkansas- 
Missouri, have filed a joint application-declaration with 
this Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“‘Act’’) designating Sections 6 and 
7 of the Act and Rule 50(a)(2) promulgated thereunder 
as applicable to the proposed transactions. All interested 
persons are referred to the application-declaration, which 
is summarized below, for a complete statement of the pro- 
posed transactions. 


Arkansas-Missouri proposes to make unsecured short-term 
borrowings from thirty commercial banks, from time to 
time during the period commencing on the effective date 
of this application-declaration and continuing for one year 
thereafter, in an aggregate amount not to exceed $7,750,- 
000 at any one time outstanding. These borrowings will 
be in addition to other bank borrowings previously auth- 
orized by this Commission (HCAR No. 18990). To effect 
such borrowings, Arkansas-Missouri proposes to issue and 
sell to the First National Bank in Little Rock, for the 
account of the participating banks, unsecured promissory 
notes payable not more than 270 days from the date of 
issue and which may be renewed from time to time but to 
mature not later than one year from the effective date of 
this application-declaration. The notes will bear interest, 
payable quarterly and at maturity, on the unpaid principal 
amount thereof at a rate per annum equal to the commercial 


SEC DOCKET/345 











loan rate of Chemical Bank, New York, New York, on bor- 
rowings having a 90 day maturity by responsible and sub- 
stantial commerciai borrowers, with adjustments to be 
made effective on the first business day of the month next 
following the month in which any change in such rate oc- 
curs. The notes will be prepayable in whole or in part, at 
any time without premium or penalty, at the option of 
Arkansas-Missouri. No compensating balances are re- 
quired. 


Associated proposes to make unsecured short-term borrow- 
ings from twenty-two commercial banks in an aggregate 


amount not to exceed $2,750,000 at any one time outstand- 


ing. To effect such borrowings Associated proposes to issue 
and sell to the First National Bank, Sikeston, Missouri, for 
the account of participating banks, an unsecured promis- 
sory note payable not more than 270 days from the date of 
issuance. The note will bear interest payable quarterly and 
on maturity, on the unpaid principal amount thereof at a 
rate per annum equal to the commercial loan rate of the 
Chase Manhattan Bank, New York, New York, from time 
to time in effect on borrowings having a 90 day maturity 
by responsible and substantial corporate borrowers, with 
adjustments to be made effective on the first business day 
of the month next following the month in which any 
change in rate occurs. The note will be prepayable in whole 
or in part, at any time, without premium o7 penalty, at the 
option of Associated. No compesating balances are requir- 
ed. 


The net proceeds to be received from the issuance and sale 
of notes by both Arkansas-Missouri and Associated will be 
used to retire presently outstanding short-term debt 
($9,350,000 for Arkansas-Missouri and $2,750,000 for 
Associated as of September 30, 1975). 


The fees and expenses to be incurred in connection with 
these transactions are estimated at $5,000. The application- 
declaration states that the sale of notes by Arkansas-Mis- 
souri is subject to approval by the Arkansas Public Service 
Commission. It is stated that no other state or federal com- 
mission, other than this Commission, has jurisdiction over 
the proposed transactions. 


NOTICE !S FURTHER GIVEN that any interested person 
may, not later than November 25, 1975, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by the filing which he desires to contro- 
vert; or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should. be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such 
request should be served personally or by mail (air mail 

if the person being served is located more than 500 miles 
from the point of mailing) upon the applicant-declarants 
at the above-state address, and proof of service (by affi- 
davit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said 
date, the application-declaration, as filed or as it may be 
amended, may be granted and permitted to become effec- 
tive as provided in Rule 23 of the General Rules and Re- 
gulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof ro take such other action as it may 
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deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 

and orders issued in this matter, including the date of the 

hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19231/October 31, 1975 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 44701 


(70-5689) 


FIFTH INTERIM ORDER AUTHORIZING ISSUE AND 
SALE OF NOTES TO BANKS AND TO A DEALER IN 
COMMERCIAL PAPER 


Ohio Power Company (“‘Ohio’’), an electric utility subsidi- 
ary company of American Electric Power Company, Inc., 
a registered holding company, has filed an application 

and amendments thereto with this Commission pursuant 
to Section 6(b) of the Public Utility Holding Company Act 
of 1935 (“Act’’) and Rule 50(a)(5) promulgated there- 
under regarding the following proposed transactions. 


Ohio requested authorization pursuant to Section 6(b) of 
the Act for the issue and sale of short-term debt obliga- 
tions not to exceed $270,000,000 outstanding at any one 
time during the period ending June 30, 1976. Ohio also 
requested exception from the competitive bidding require- 
ments of Rule 50 with respect to commercial paper in- 
cluded in the requested authorization. 


Ormet Corporation (‘objector’) has objected to the pro- 
posal and requested a hearing thereon. By: mterim orders 
of June 30, 1975, July 31, 1975, August 20, 1975 and 
October 1, 1975 (HCAR Nos. 19070, 19106, 19151 and 
19195), this Commission authorized Ohio to incur short- 
term borrowings through October 31, 1975, in an aggre- 
gate principal amount not to exceed $190,000,000 out- 
standing at any one time. 


By order of September 5, 1975 (HCAR No. 19157), this 
Commission granted Ormet’s request for a hearing. By 
mutual consent of the parties, the scheduled hearing has 
been continued until November 18, 1975. 


Ohio has filed by amendment a request for further interim 
relief through November 30, 1975, in an aggregate princi- 
pal amount not to exceed $170,000,000 outstanding at 
any one time. Such amount will be reduced during the 
month by proceeds of any offerings of senior securities. 
Such request is supported by statements as to its esti- 
mated expenditures and sources of funds. Ohio requires 
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short-term borrowing authority during the pending of this 
proceeding. 


Upon the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules there- 
under are satisfied, and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest and in 
the interest of investors and consumers that, during the 
pendency of this proceeding, said application, as amended, 
be granted in part: 


IT iS ORDERED, pursuant to the applicable provisions of 
the Act and the rules thereunder, that Ohio be, and it 
hereby is, authorized effective forthwith, to incur short- 
term borrowings through November 30, 1975, in an aggre- 
gate principal amount not to exceed $1 70,000,000 out- 
standing at any one time, to be reduced by the proceeds 
of any offerings of senior securities, subject to the terms 
and conditions prescribed in Rule 24 promulgated under 
the Act. 


IT iS FURTHER ORDERED, that jurisdiction be, and it 
hereby is, reserved to grant the further relief applied for 
in whole or in part. 

By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19232/October 31, 1975 


In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 
20 Turnpike Road 
Westborough, Massachusetts 01581 


(70-5750) 


NOTICE OF PROPOSED ISSUE AND SALE OF SHORT- 
TERM NOTES TO BANKS 


NOTICE IS HEREBY GIVEN that New England Electric 
System (“NEES”), a registered holding company, has filed 
an application-delcaration and an amendment thereto with 
this Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act’’), designating Sections 6(a) 
and 7 of the Act and Rules 42(b)(2) and 50(a)(2) promul- 
gated thereunder as applicable to the proposed transaction. 
All interested persons are referred to the application-de- 
claration, as amended, which is summarized below, for a 
complete statement of the proposed transaction. 


NEES requests that, for the period ending May 31, 1977, 

it be permitted from time to time to issue or renew notes 
of a maturity of less than one year evidencing short-term 
bank borrowings provided that the aggregate principal 
amount of such notes outstanding at any one time shall not 
be more than $25,000,000. Upon completion of the next 
common share issue, the proceeds of which are expected 


to aggregate $30,000,000, or May 31, 1977, whichever 
occurs first, the borrowing authority requested hereby 
will terminate. 


The new notes will bear interest at not in excess of the 
prime interest rate for commercial borrowing of the 
bank from which the borrowing is made at the date of 
the issue of such note, will mature not less than one 
year from the date of issue, and will be prepayable at 
any time without premium or penalty. NEES will make 
the borrowings from among the following banks: 


Continental IIlinois National 





Bank and Trust Company, 

Chicago, Illinois $ 5,000,000 

The Chase Manhattan Bank, 

N.A., New York 5,000,000 

First National City Bank, 

New York 5,000,000 

Irving Trust Company, 

New York 5,000,000 

Morgan Guaranty Trust Com- 

pany, New York 5,000,000 
Total $25,000,000 


The amounts that NEES may borrow may be increased or 
decreased during the period, but at no time will the aggre- 
gate amount of short-term borrowings from all banks ex- 
ceed the authorization requested. 


NEES will either maintain funds in the banks which repre- 
sent compensating balances or in lieu thereof will pay fees 
equivalent to such compensating balance requirements. As- 
suming a 8% prime rate and a compensating balance of 10% 
of the line of credit and 10% of any borrowings thereunder, 
the effective rate of interest to be paid by NEES is approxi- 
mately 10%. 


The proceeds from the sale of the notes will be made avail- 
able to subsidiaries particularly New England Power Com- 
pany (“NEPCO”) through the purchase of additional 
shares of its common capital stock scheduled for mid-Oe- 
cember 1975, in furtherance of its construction program 
and to make loans to New England Energy Incorporated 
in furtherance of its exploration for, and development 

and production of fuel used in the NEES System. 


The application-declaration states that NEES’ expenses in- 
cident to the proposed issuance of notes will be approxi- 
mately $5,000 and that no state commission or federal 
commission, other than this Commission, has jurisdiction 
over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 25, 1975, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said application-dettaration, as amend- 
ed, which he desires to controvert; or he may request that 
he be notified if the Commission should order a hearing 
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thereon. Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, D. C. 
20549. A copy of such request should be served personally 
or by mail (air mail if the person being served is located 
more than 500 miles from the point of mailing) upon the 
applicant-declarant at the above-stated address, and proof 
of service (by affidavit, or, in case of an attorney at law, 
by certificate) should be filed with the request. At any 
time after said date, the application-declaration, as amend- 
ed or as it may be further amended, may be granted and 
permitted to become effective as provided in Rule 23 of 
the General Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from such 
rules are provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a hearing 

is ordered will receive any notices and orders issued in 

this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19233/November 3, 1975 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


(70-5759) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK BY SUBSIDIARY COMPANY TO 
HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that Middle South Utilities, 
Inc. (“Middle South’’), a registered holding company, and 
Arkansas Power & Light Company (‘‘Arkansas”), a pub- 
lic-utility subsidiary company of Middle South, have filed 
an application with this Commission pursuant to the Pub- 
lic Utility Holding Company Act of 1935 (““Act’’), desig- 
nating Sections 6(b), 9(a), 10, and 12(f) of the Act and 
Rule 43 promulgated thereunder as applicable to thé pro- 
posed transactions. All interested persons are referred to 
the application, which is summarized below, for a complete 
statement of the proposed transactions. 


Arkansas proposes to issue and sell to Middle South (the 
holder of all of the issued and outstanding shares of Ar- 
kansas’ common stock $12.50 par value per share), and 
Middle South proposes to acquire, 1,200,000 additional 
shares of Arkansas’ common stock for an aggregate pur- 
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chase price of $15,000,000 in cash. Upon completion of 
the foregoing transactions, Arkansas will have issued and 
outstanding 26,990,000 shares of common stock, which 
will be stated in its capital common stock account at an 
aggregate of $337,375,000. Arkansas proposes to use the 
net proceeds from the sale of the additional common 
stock for its construction program, estimated at $180,- 
000,000 for 1975 and for indebtedness incurred to fi- 
nance construction. 


It is stated that the Arkansas Public Service Commission 
and the Tennessee Public Service Commission have juris- 
diction over the issuance and sale of the common stock 
by Arkansas and that no other State commission and 

no Federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. It is further 
stated that expenses anticipated in connection with the 
proposed transactions are estimated at $6,000, including 
legal fees of $4,000. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 3, 1975, request in writing 
that a hearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the issues 
of fact or law raised by said application which he desires 
to controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail upon 
the applicants at the above-stated addresses, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any time 
after said date, the application, as filed or as it may be 
amended, may be granted as provided in Rule 23 of the 
General Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19234/November 4, 1975 


In the Matter of 

CENTRAL POWER AND LIGHT COMPANY 
P. O. Box 2121 

Corpus Christi, Texas 78408 

(70-5715) 


NOTICE OF PROPOSED AMENDMENT TO ARTICLES 


























OF INCORPORATION RELATING TO CALCULATION 
OF EARNINGS FOR PURPOSES OF ISSUING PRE- 
FERRED STOCK; REQUEST FOR ORDER TO PAY 
COMMON STOCK DIVIDENDS OUT OF CERTAIN 
RESTRICTED EARNED SURPLUS; ORDER AUTH- 
ORIZING SOLICITATION OF PROXIES 


NOTICE IS HEREBY GIVEN that Central Power and Light 
Company (““CPL”’), a electric utility subsidiary company of 
Central and South West Corporation (““CSW’’), a registered 
holding company, has filed a declaration, and an amend- 
ment thereto, with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (“Act’’), designa- 
ting Sections 6(a), 7, and 12(e) of the Act and Rules 62 
and 65 promulgated thereunder as applicable to the pro- 
posed transactions. Ail interested persons are referred to 
the declaration, as amended, which is summarized below, 
for a complete statement of the proposed transactions. 


CPL proposes to amend its Restated Articles of incorpora- 
tion, as amended (“Articles’’) to change the computation 
of earnings for purposes of satisfying the earnings test for 
issuance of preferred stock without prior stockholder ap- 
proval (“earnings test’). The earnings test requires, in 
general, that for CPL to issue additional preferred stock, 
its gross income for a period of 12 consecutive months 
prior to the issuance of the stock must be at least 1% times 
the sum of CPL’s interest charges on all its debt securities 
plus the annual dividend requirement on all shares of its 
preferred stock to be outstanding immediately after the 
issuance of the additional preferred stock. The computa- 
tion is referred to as the “coverage ratio” for preferred 
stock. 


In computing gross income for purposes of the earnings 
test, it is presently required that CPL deduct from the 
gross income as a provision for depreciation, retirements, 
renewals and replacements and/or amortization ( “’re- 
newal fund”) an amount equal to the greater of (i) 15% 
of its gross operating revenues, less costs of purchased 
power, or (ii) 2%4% of the average amount of its depre- 
ciable bondable property during the period for which 
gross income is being determined. CPL proposes to change 
this provision to eliminate the 15% of operating revenues 
deduction and change the 2%% figure to 3.2%. 


The reason for the proposed amendment to the Articles 

is related to the impact of fuel adjustment clauses on 

CPL’s revenues. It is stated that substantially all of CPL’s 
rate schedules provide for adjustments in charges to cus- 
tomers to reflect changes in the cost of fuel. CPL’s fuel 
costs have risen sharply in the last several years, and these 
costs have been passed through to customers by means of 
the fuel adjustment charges. CPL states that as a result, its 
gross operating revenues have been greatly inflated. CPL 
further states that fuel costs and related earnings test de- 
ductions may, under terms of the present Articles, increase 
to the point that CPL might be unable to meet the earnings 
test to issue additional preferred stock in late 1975 or 

1976. Calculation of the earnings test under the proposed 
amendment to the Articles would result in a higher coverage 
ratio, thereby increasing the possibility that CPL could sat- 
isfy the earnings test. 


CPL proposes to call a special meeting of the common and 


preferred stockholders to be held on or about December 
24, 1975, to consider and vote upon the adoption of the 
proposed amendment. The affirmative vote of the holders 
of two-thirds of the shares of outstanding preferred stock, 
voting separately as a class, and, in addition, the affirma- 
tive vote of the holders of two-thirds of the total outstand- 
ing shares of preferred and common stock is required for 
the adoption of the proposed amendment. CSW, holder of 
all CPL’s common stock, has stated its intention of voting 
in favor of the proposed amendment. It is stated that the 
outstanding shares of common stock represent more than 
two-thirds of the total outstanding shares of CPL. CPL 
proposes to solicit proxies from its preferred shareholders 
through the use of proposed soliciting material to obtain 
the requisite approval of the proposed Articles amendment. 


CPL has also requested an order from this Commission 
authorizing it to pay common stock dividends out of earn- 
ed surplus earned after December 31, 1975, said earned 
surplus to be determined as provided in supplemental in- 
dentures to CPL’s Indenture dated November 1, 1943, but 
with the following described change. CPL’s supplemental 
indentures dated on and after February 1, 1958, prohibit 
the payment of common stock dividends (with stated ex- 
ceptions) in excess of the sum of (a) earned surplus deter- 
mined as provided in the supplemental indentures earned 
after a specified date, (b) a stated dollar amount of earned 
surplus at such specified date (equivalent to estimated di- 
vidends on common and preferred stocks for the 12 months 
beginning with the date of the supplemental indenture) 
and (c) “such additional amount as may be authorized or 
approved ... by the Securities and Exchange Commission 


In determining earned surplus, the restective supplemental 
indentures require a deduction from gross income for the 
renewal fund amounts equal to 15% of the gross operating 
revenues of CPL or 2%% of bondable property. This de- 
duction is for the same purposes described in connection 
with the proposed amendment to the Articles. For the rea- 
sons described above relating to the proposed Articles 
amendment, the 15% of gross operating revenues calcula- 
tion has had the effect of imposing an increasingly high 
limitation on the payment of common stock dividends 

by CPL (to its parent, CSW). 


Accordingly, CPL has applied for authority, pursuant to 
the indenture provision quoted above, to pay common 
stock dividends out of additional amounts of earned sur- 
plus earned after December 31, 1975. This additional earn- 
ed surplus will be determined as provided in the supple- 
mental indentures but after deducting as a minimum for 
the renewal fund 3.2% of bondable property rather than 
15% of gross operating revenues or 2%% of bondable pro- 
perty, as presently provided in the supplemental inden- 
tures. CPL states that it will accpet a limitation upon such 
authorization to the effect that no common stock dividend 
payment can be made out of such additional earned sur- 
plus except to the extent that such dividend was made from 
surplus earned during the 12 calendar months immediately 
preceeding the payment of such dividend. 


Fees and expenses to be incurred in connection with the 
proposed transactions are estimated at $10,000, including 
legal fees of $4,500. It is stated that no state commission 
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and no federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 28, 1975, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said declaration, as amended, which 
he desires to controvert; or he may request that he be no- 
tified if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, Securi- 
ties and Exchange Commission, Washington, D. C. 20549. 
A copy of such request should be server personally or by 
mail (air mail if the person. being served is located more 
than 500 miles from the point of mailing) upon the de- 
clarant at the above-stated address, and proof of service 
(by affidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. At any time after 
said date, the declaration, as amended, or as it may be 
further amended, may be permitted to become effective 
as provided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 20 
(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


It appearing to the Commission that the declaration, as 
amended, insofar as it proposes to solicitation of proxies 
from CPL’s stockholders, should be permitted to become 
effective forthwith pursuant to Rule 62: 


IT IS ORDERED that the declaration, as amended, regard- 
ing the proposed solicitation of proxies of CPL’s stock- 
holders be, and it hereby is, permitted to become effective 
forthwith pursuant to Rule 62 and subject to the terms 
and conditions prescribed in Rule 24 under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19235/November 4, 1975 


See Securities Act of 1933 Release No. 5640/November 4, 
1975. 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19236/November 4, 1975 


In the Matter of 


INDIANA & MICHIGAN POWER COMPANY 
c/o American Electric Power Service Corporation 


350/SEC DOCKET 









2 Broadway 
New York, New York 10004 












AMERICAN ELECTRIC POWER COMPANY, INC. 
2 Broadway 
New York, New York 10004 





(70-5753) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE BID- 
DING AND GUARANTY AGREEMENT BETWEEN 
PARENT AND SUBSIDIARY 


NOTICE IS HEREBY GIVEN that American Electric 

Power Company, Inc. (“AEP”), a registered holding com- 
pany, and Indiana & Michigan Power Company (“I&MP”), | 
an electric generating subsidiary company of Indiana & 
Michigan Electric Company (“1&M’’), an electric utility 
subsidiary company of AEP, have filed an application- 
declaration and an amendment thereto with this Com- 
mission pursuant to the Public Utility Holding Company 

Act of 1935 (‘‘Act”’), designating Sections 6(a), 7, & 12 | 
and Rules 42(a), 42(b) and 50 promulgated thereunder as 
applicable to the proposed transactions. All interested per- 
sons are referred to the application-declaration, as amend- 

ed, which is summarized below, for a complete statement 

of the proposed transactions. 


1&MP was organized under the laws of the State of Mich- 
igan on April 20, 1971 for the purpose of acquiring, com- 
pleting the construction of, and operating, the Donald C. 
Cook Nuclear Plant (‘Cook Plant’), a nuclear fueled 
steam electric generating station situated in Michigan along 
the shore of Lake Michigan near Bridgman, Michigan. The 
Cook Plant is to consist of two nominally rated 1,100,000 
kilowatt generating units, the first of which was placed in 
commercial operation on August 23, 1975 and the second 
of which is scheduled to be placed in commercial opera- 
tion in 1978 or later. It is estimated that the total construc- 
tion costs of the Cook Plant will equal at least $980,000,- 
000. Construction costs aggregating $758, 799,000 have 

been incurred through June 30, 1975 and it is estimated 

that additional construction costs aggregating $70,100,000 
will be incurred in 1975 and $83,000,000 in 1976. 





By order issued May 20, 1971 (HCAR No. 17135), the 
Commission authorized 1&MP to acquire the Cook Plant 
from 1&M in consideration of the issuance by |&MP to 
1&M of 1,500,000 shares of its common stock, par value 
$1.00 per share, and $130,000 aggregate principal amount 
of ten year unsecured promissory notes. By orders issued 
August 23, 1971 and September 12, 1972 (HCAR Nos. 
17247 and 17694), the Commission also authorized 1&MP 
to issue its unsecured promissory notes from time to time 
to seventeen banks under a Bank Loan Agreement in an 
aggregate principal amount up to $300,000,000 and, in 
connection therewith, authorized 1&MP and 1&M to enter 
into and to perform a Capital Funds Agreement and a 
Power Agreement. On September 23, 1971, 1&M transfer- 
red the Cook Plant to 1&MP in consideration of the issu- 
ance and delivery by 1&MP to 1&M of the securities which 
the Commission authorized 1&MP to issue, and thereafter 
1&MP effected borrowings under the Bank Loan Agreement 
until it completed in 1974 the borrowing of the $300,000,- 
000 thereunder. The notes issued under the Bank Loan 
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Agreement mature by their terms on September 30, 1977 
and bear interest at a rate equal to one-half of one percent 
plus the prime commercial loan rate of Manufacturers 
Hanover Trust Company from time to time in effect. 


1&M is entitled under the Power Agreement to receive all 
power (and the energy associated therewith) available at 
the Cook Plant and 1&M agrees to pay |1&MP in considera- 
tion for the right to receive all such power and energy, such 
amounts from time to time as, when added to amounts re- 
ceived by 1&MP from any other source, will be at least suf- 
ficient for 1&MP to pay when due all of its operating and 
other expenses, including (i) any amount which 1&MP may 
be required to pay on account of any interest and/or any 
substitute interest and/or any substitute interest on all in- 
debtedness for borrowed money issued or assumed by 
1&MP and on account of the stated maturities of, and/or 
all required sinking fund payments and other regular 
amortization requirements applicable to, such indebted- 
ness and (ii) such additional amount as is necessary after 
any required provision of taxes on, or measured by, in- 
come to enable 1&MP to pay required dividends on any 
preferred stock which it may issue and such amount as will 
represent a fair return on the common stock equity of 
1&MP as may be permitted by governmental regulatory 
authorities having jurisdiction. |!&MP filed the Power Agree- 
ment with the Federal Power Commission (““FPC’”) on 
October 8, 1975 as an initial rate schedule, effective as of 
August 23, 1975 and an investigation was instituted, 
which is currently continuing, under Section 206 of the 
Federal Power Act as to the reasonability of the rates and 
charges specified in the Power Agreement. 


1&MP proposes to issue and sell, subject to the competitive 
bidding requirements of Rule 50 under the Act, up to 
$75,000,000 principal amount of First Mortgage Bonds, 

in one initial series, to mature in not less than 5 and not 


more than 10 years from the date of issuance of such Bonds. 


The interest rate (which shall be a multiple of 1/8 of 1%) 
and the price to be piad to 1&MP for the Bonds (which 
shall not be less than 100% unless 1&MP shall authorize 

a lower percentage not less than 99%, and shall not exceed 
102.75%) will be determined by competitive bidding. The 
Bonds will be issued under and secured by a Mortgage and 
Deed of Trust, to be dated as of December 1, 1975 to Man- 
ufacturers Hanover Trust Company (“Trustee”). The terms 
of the Bonds preclude 1&MP from redeeming any such 
Bonds prior to December 1, 1980, if such redemption is 
for the purpose of refunding such Bonds with proceeds 

of funds borrowed at a lower effective interest cost. 1&MP 
shall notify prospective bidders no later than 72 hours 
prior to the time designated for the submission of the bids 
of the maturity date of the Bonds. 


The Mortgage Indenture is designed to finance 60% of the 
construction costs of the 2 unit Cook Plant plus additions 
thereto as defined in the Mortgage Indenture. 1&MP will 
Not assign its interest or rights to any funds due or to be- 
come due under the Capital Funds Agreement or Power 
Agreement to any person other than the Indenture Trustee. 
1&MP will not declare or pay any dividend on any class of 
its capital stock, nor directly or indirectly make any pay- 
ment on account of the purchase, redemption, acquisition 
or other retirement of any shares of its capital stock, of 
any class, unless, after giving effect to such transaction, 


the aggregate amount of the proprietary capital of 1&MP, 
including all of its capital stock and naid-in and retained 
earnings, is at least 53.85% of the principal amount of all 
then outstanding indebtedness of |&MP for borrowed 
money. The Mortgage provides for a cash sinking fund 
pursuant to which 1&MP will be required annually to 
retire a specified principal amount of the Bonds. The 
amount of the sinking fund payments will be filed by 
amendment. It is contemplated that the amount of the 
annual sinking fund payment for the Bonds of this series 
and the respective amounts of sinking fund payments in 
the future for additional series will be sufficient to provide 
for the retirement of all outstanding Bonds at the expira- 
tion of the useful life of the depreciable facilities of the 
Cook Plant. 


The proceeds realized from the sale of the Bonds will be 
deposited in the construction fund under the Mortgage and 
will be withdrawn by 1&MP on application to the Trustee 
to pay construction costs of the 2 unit Cook Plant. 


AEP proposes to execute and deliver a Guaranty Agree- 
ment guaranteeing the payment of the principal, interest, 
and premium on any Bond, upon notice of default by 
1&MP. AEP also proposes, prior to the sale by 1&MP of 
the Bonds, to deposit with the Trustee under its Deben- 
ture Indenture, an amount (approximately $2,272,000) 
sufficient to pay, when due, the principal and interest 

on all of its remaining 3-3/8% Sinking Fund Debentures, 
due June 1, 1977. 


The fees and expenses to be incurred in connection with 
the proposed transactions will be supplied by amendment. 
The proposed issuance and sale of the Bonds is subject to 
the jurisdiction of the Michigan Public Service Commission 
and no other state commission and no federal commission, 
other than this Commission, has jurisdiction over the pro- 
posed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 28, 1975, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said application-declaration which he 
desires to controvert; or he may request that he be notified 
if the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy 
of such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the applicants-de- 
clarants at the above-stated addresses and proof of service 
(by affidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. At any time after 
said date, the application-declaration, as amended or as it 
may be further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as pro- 
vided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will re- 
ceive any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postponements 
thereof. 
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For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 















































George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19237/November 5, 1975 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-5744) 


ORDER APPROVING PROPOSED ISSUE AND SALE 
OF PREFERRED STOCK AT COMPETITIVE BIDDING 


Arkansas Power & Light Company (“Arkansas”’), an elec- 
tric utility subsidiary of Middle South Utilities, Inc. 
(“Middle South”), has filed an application with this Com- 
mission, pursuant to Section 6(b) of the Public Utility 
Holding Company Act of 1935 (‘“Act’’) and Rule 50 pro- 
mulgated thereunder as applicable to the proposed trans- 
action. 


Arkansas proposes to issue and sell 400,000 shares of a new 
series of cumulative Preferred Stock (‘preferred stock”’), 
$100 par value, subject to the competitive bidding require- 
ments of Rule 50 under the Act. The dividend rate of the 
preferred stock (which will be a multiple of 1/25 of 1%) 
and the price to be paid to Arkansas (which will be not less 
than $100 nor more than $102.75 per share) will be de- 
termined by the competitive bidding. The preferred stock 
will not be redeemable prior to November 1, 1980, through 
the use of borrowed funds, or funds derived from sale of 
additional preferred stock, at an effective cost to Arkansas 
lower than the cost of the proposed preferred stock. 


The terms of the preferred stock may include provisions for 
a sinking fund designed to redeem at $100 per share, plus 
accumulated dividends, 20,000 shares on each November 1 
commencing in the year 1980. Arkansas may also have a non- 
cumulative option to redeem an additional 20,000 shares on 
each November 1 during the sinking fund redemption period. 


Arkansas proposes to utilize the net proceeds from the issu- 
ance and sale of the preferred stock to repay short-term 
borrowings incurred for the purpose of financing its con- 
struction program (estimated to total $180 million for 1975). 
Such short-term borrowings will aggregate an estimated $30 
million at the time of the aforementioned sale. 


The proposed transaction has been approved by the Arkan- 
sas Public Service Commission and the Tennessee Public 
Service Commission. The application states that no other 
state commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed trans- 
action. 











Due notice of the filing of said application has been given in 
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the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19206), and no hearing has been request- 
ed of or ordered by the Commission. Upon the basis of 
the facts in the record, it is hereby found that the appli- 
cable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; and 
that it is appropriate in the public interest and in the in- 
terest of investors and consumers that said application, as 
amended, be granted: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, as 
amended, be, and it hereby is, granted effective forthwith, 
subject to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 


tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT 





TRUST INDENTURE ACT OF 1934 
Release No. 414/October 31, 1975 


The Securities and Exchange Commission has issued an 
order under the Trust Indenture Act of 1939 on applica- 
tion of General American Transportation Corporation 
(“Company”’) that the trusteeship of Irving Trust Com- 
pany under two indentures of the Company is not so like- 
ly to involve a material conflict of interest as to make it 
necessary to disqualify Irving Trust Company from act- 
ing as trustee. 





TRUST INDENTURE ACT OF 1939 
Release No. 415/November 4, 1975 


The Securities and Exchange Commission has issued an 
order under the Trust Indenture Act (the “Act’’) on ap- 
plication of Bay State Gas Company (the ““Company”) 
that the trusteeship of First National Bank of Boston 
(“First National’) under a New Indenture of the Com- 
pany, while also serving as trustee under six other inden- 
tures of the Company, is not so likely to involve a mater- 
ial conflict of interest as to make it necessary to disqual- 
ify First National from acting as trustee under the New 
Indenture. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9012/October 31, 1975 


In the Matter of 


E. F. HUTTON CORPORATE 
INCOME FUND, FIRST SERIES 
(AND SUBSEQUENT SERIES) 
c/o E. F. Hutton & Company, Inc. 
One Battery Plaza 

New York, New York 10004 


(812-3851) 


ORDER PURSUANT TO SECTION 6(c) GRANTING 
EXEMPTION FROM SECTION 14(a) AND FROM 
RULES 19b-1 AND 22c-1 


E. F. Hutton Corporate Income Fund, First Series (and 
Subsequent Series) (‘Applicant’), a unit investment 

trust registered under the Investment Company Act of 
1940 (““Act”’), filed an application on August 15, 1975, 
pursuant to Section 6(c) of the Act for an order of the 
Commission exempting Applicant from compliance with 
the provisions of Section 14(a) of the Act and exempt- 

ing the frequency of capital gains distributions of Appli- 
cant and the secondary market operations of E. F. Hutton 
& Company, Inc., Applicant’s sponsor (““Sponsor’’), from 
the provisions of Rule 19b-1 and Rule 22c-1, respectively, 
under the Act. 


On October 7, 1975, a notice (Investment Company Act 
Release No. 8974) was issued of the filing of such appli- 
cation. The notice gave interested persons an opportunity 
to request a hearing and stated that an order disposing of 


the application would be issued as of course, unless a hear- 


ing should be ordered. No request for a hearing has been 
filed and the Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
granting of the exemptions requested is appropriate in the 
public interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from Section 14(a) 
of the Act and from Rule 19b-1 and Rule 22c-1 under 
the Act be, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9013/November 3, 1975 


In the Matter of 


SHAMROCK FUND 

c/o Harry L. Nelson, Jr. 
3812 Sepulveda Boulevard 
Suite 310 

Torrance, California 90503 


(811-1724) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment Com- 
pany Act of 1940 (“Act”), to declare by order upon its 
own motion that Shamrock Fund (“Shamrock”), regis- 
tered under the Act as an open-end, diversified manage- 
ment investment company, has ceased to be an invest- 
ment company as defined in the Act. 


Shamrock was organized as a California corporation on 
January 24, 1968, and filed a Notification of Registration 
under the Act on Form N-8A on August 26, 1968. On 
March 20, 1972, as a result of an action filed by the Com- 
mission against Shamrock, the United States District 
Court for the Central District of California appointed 
Harry L. Nelson, Jr., receiver for all assets of Shamrock. 


Material in the Commission’s files indicates that Shamrock’s 
tangible assets consist of approximately $385,000 in U.S. 
Treasury Bills, a promissory note in the sum of $20,000, 
and miscellaneous securities; that it is the intention of 
Shamrock’s receiver that upon maturity of such Treasury 
Bills and the collection of such note, the proceeds of 

each will not be reinvested but will be placed in bank 
savings or checking accounts; that Shamrock neither is 
primarily engaged in the business of investing, reinvest- 
ing, or trading in securities, nor does it hold itself out as 
being so engaged; and that Shamrock’s receiver has nego- 
tiated a proposal to merge National Technical Services, 
Inc. (““N.T.S.”), a California corporation, with and into 
Shamrock, which will be the surviving company and which 
will carry on the businesses presently engaged in by N.T.S. 


Material in the Commission’s files indicates that N.T-S. is 
not an investment company as defined in the Act, but 
rather is primarily engaged, through wholly owned sub- 
sidiaries, in the business of testing, certifying and inspect- 
ing unfabricated materials, manufactured products and 
components thereof. 


The receiver for Shamrock has advised the Commission’s 
staff that the United States District Court for the Central 
District of California will, on November 10, 1975, con- 
sider whether to order that the proposed merger be con- 
summated; that, if such an order does issue, the merger 

is scheduled to be consummated not later than December 
1, 1975; and that it is anticipated, upon the effectiveness 
of the merger, that the receivership of Shamrock will be 
terminated. 


Section 8(f) of the Act provides, in part, that when the 
Commission on its own motion finds that a registered 
investment company has ceased to be an investment 
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company, it shall so declare by order and, upon the effec- 
tiveness of such order, the registration of such company 
shall cease to be in effect. 


An order disposing of this matter might be issued upon 
advice that the merger has been consummated, unless a 
hearing should be requested or ordered as described be- 
low. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 26, 1975, at 5:30 p.m., 
submit to the Commission in writing a request for a hear- 
ing on this matter accompanied by a statement as to the 
nature of his interest, the reason for such request, and 

the issues of fact or law proposed to be controverted, or 
he may request that he be notified if the Commission 
shall order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such 
request shall be served personally or by mail (air mail if 
the person being served is located more than 500 miles 
from the point of mailing) upon Shamrock at the address 
set forth above. Proof of such service (by affidavit or, in 
case of an attorney at law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the matter will be issued as 
of course following said date unless the Commission there- 
after orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or ad- 
vice as to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including the date 


of the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9014/November 4, 1975 


In the Matter of 


LENNON COMPANY AETNA LIFE STOCK 
INVESTMENT PROGRAMS 


LENNON COMPANY CONNECTICUT GENERAL 
STOCK INVESTMENT PROGRAMS 


LENNON COMPANY TRAVELERS STOCK 
INVESTMENT PROGRAMS 

c/o Fred W. Kawam 

Trust Department 

The Connecticut Bank and Trust Company 
One Constitution Plaza 

Hartford, Connecticut 06115 


(811-839) 
(811-857) 
(811-858) 
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NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses pursuant to Section 8(f) of the Investment Com- 
pany Act of 1940 (“Act’’), to declare by order upon 

its own motion that Lennon Company Aetna Life Stock 
Investment Programs (“Lennon Aetna’), Lennon Com- 
pany Connecticut General Stock Investment Programs 
(“Lennon Connecticut”) and Lennon Company Travelers 
Stock Investment Programs (“Lennon Travelers’) (collec- 
tively referred to as ““Trusts”’), registered under the Act as 
unit investment trusts, have ceased to be investment com- 
panies as defined in the Act. 


Lennon Aetna registered under the Act on October 21, 
1958; Lennon Connecticut and Lennon Travelers regis- 
tered on December 15, 1958. Information in the Com- 
mission’s files indicates that Trusts offered and sold In- 
vestment Programs (“Plans’’) pursuant to an effective 
registration statement under the Securities Act of 1933 
from 1959 until the latter part of 1965. On October 13, 
1965, in an action brought by the Commission in the 
United States District Court, District of Connecticut, the 
Court issued an order enjoining the Trusts from the fur- 
ther sale of Plans except that they were permitted to ful- 
fill existing contractual commitments on previously sold 
Plans. 


The Trusts’ sponsor, Jay Lennon Company, became in- 
active following the issuance of such Court Order and 
was subsequently dissolved. The Connecticut Bank and 
Trust Company (“Bank”), Custodian for the Trusts, 
assumed certain duties and obligations theretofore per- 
formed by the sponsor. The Bank continued to service 
the outstanding accounts for the terms of each Plan. It 
received monthly payments; purchased the stock of the 
respective insurance company for each Plan; maintained 
balances for each participant; provided statements and re- 
invested dividends until each Plan terminated. The last 
Plans terminated in 1969 or early 1970. Upon termina- 
tion the Bank had stock certificates representing the ac- 
cumulated full share balances issued in the names of the 
Participants. The stock certifivates were mailed together 
with a check in lieu of the fractional interests to each 
participant upon the surrender of the Plan Certificates. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, on its own motion or upon appli- 
cation, finds that a registered investment company has 
ceased to be an investment company, it shall so declare 
by order, and, upon the effectiveness of such order, the 
registration of such company shall cease to be in effect. 


NOTICE IS HEREBY GIVEN that any interested person 
may, not later than November 28, 1975, at 5:30 p.m., 
submit to the Commission in writing a request for a hear- 
ing on the matter accompanied by a statement as to the 
nature of his interest, the reason for such request and the 
issues, if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Commission 
shall order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such 
request shall be served personally or by mail (air mail if 































































the persons being served are located more than 500 miles 
from the point of mailing) upon the Trusts at the address 
stated above. Proof of such service (by affidavit or in case 
of an attorney at law by certificate) shall be filed contemp- 
oraneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the matter will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s own mo- 
tion. Persons who request a hearing or advice as to whether 
a hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9015/November 4, 1975 


In the Matter of 


E.1. DU PONT DE NEMOURS AND COMPANY 
Wilmington, Delaware 19898 


(812-3858) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(b) OF THE ACT FOR AN ORDER EXEMPT- 
ING PROPOSED TRANSACTION FROM SECTION 17(a) 


NOTICE IS HEREBY GIVEN that E. |. du Pont de Ne- 
mours and Company (“Applicant”), a Delaware corpora- 
tion, filed an application on September 8, 1975, pursuant 
to Section 17(b) of the Investment Company Act of 

1940 (“Act’’) for an order exempting from the provisions 
of Section 17(a) of the Act Applicant's proposed sale of 
its 26% equity interest in Pegment-Chemie, GmbH (“PC”) 
to Metaligesellschaft A.G. (““MG”), owner of the remain- 
ing 74% of the equity interest in PC, for 8,000,000 German 
marks (“DM”), equivalent.ta U. S. $3,200,000. All inter- 
ested persons are referred to the application on file with 
the Commission for a complete statement of the repre- 
sentations therein, which are summarized below. 


Christina Securities Company (“Christiana”), a registered 
closed-end investment company, owns approximately 
27.8% of the outstanding common stock of Applicant. 
Under Section 2(a)(9) of the Act, both Applicant and 
PC are presumed to be controlled by Christiana; under 
Section 2(a)(3) of the Act, both Applicant and PC are 
also affiliated persons of Christiana and MG is an affili- 
ated person of PC. Therefore, it may be said that the 
proposed transaction would be in violation of Section 
17(a) of the Act unless an order nf exemption is issued 
under Section 17(b) of the Act. 


In December 1959, Applicant and Sachtleben A.G. 
(“Sachtleben”), a 60%-owned German subsidiary of 


MG, organized PC to manufacture, distribute and sell 
commercial titanium dioxide pigments to the paint and 
lacquer industry. PC uses the sulfate process while Appli- 
cant in its domestic pigment operations uses the chloride 
process which Applicant believes is less costly. Applicant 
acquired a 26% equity interest in PC, representing a DM 
capital investment then equivalent to U. S. $2,723,000. 

In March 1972, the remaining 74% equity interest in PC 
held by Sachtleben was transferred to MG through a mer- 
ger of Sachtleben into MG. Since then no other changes in 
the ownership of PC have occurred. 


Applicant states that it no longer considers continued in- 
vestment in PC attractive and is investigating construction 
of a chloride process pigments plant which would supply 
European markets. Therefore, Applicant believes it de- 
sirable to withdraw from PC. As the owner of the remain- 
ing 74%, MG elected to acquire Applicant's interest. Ac- 
cordingly, Applicant and MG have entered into an agree- 
ment (“Agreement”) which provides for the sale of Ap- 
plicant’s interest in PC to MG. 


Section 17(a) of the Act, in pertinent part, provides that 
it shall be unlawful for any affiliated person of a registered 
investment company, or any affiliated person of such per- 
son, acting as principal, knowingly to sel to or purchase 
from such registered company or any company controlled 
by such company any security or other property. 


Seciton 17(b) of the Act provides that the Commission, 
upon application, may exempt a proposed transaction from 
the provisions of Section 17(a) if evidence establishes that 
the terms of the proposed transaction, including the con- 
sideration to be paid or received, are reasonable and fair 
and do not involve overreaching on the part of any person 
concerned and that the proposed transaction is consistent 
with the policy of each registered investment company 
concerned and with the general purposes of the Act. 


Applicant believes that the agreed payment for Applicant's 
26% interest in PC is fair and reasonable to all parties based 
on the past earnings record and future earnings outlook for 
PC. $3.2 million represents 7.9 times average annual earn- 
ings of PC over the past 5 years. According to the applica- 
tion, equity interests in the principal industrial companies 
in the Federal Republic of Germany (a group of more than 
100 companies, traded on the stock exchanges in that 
country) typically have traded at prices in the range of 5 
to 18 times earnings and prices for equity interests of such 
companies recently averaged 10.5 times earnings. The price 
earnings ratio for the proposed transaction with respect to 
Applicant's interest in PC is about 75% of such average for 
German industrial companies. Applicant believes this lower 
price-earnings ratio is appropriate in view of the unattrac- 
tive competitive status of PC’s costly and inefficient sulfate 
process and the probable need for additional non-produc- 
tive investment to meet tighter poiiution control require- 
ments. 


Applicant contends that the terms of the proposed transac- 
tion, are reasonable and fair and do not involve overreach- 
ing on the part of any person and it submits that the provi- 
sions of the Agreement between Applicant and MG were 
negotiated at arm’s length and are fair to both parties. Ap- 
plicant states that the proposed transaction is consistent 
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with the investment policies of Christiana and with the 
general purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 28, 1975, at 5:30 p.m., 
submit to the Commission in writing a request for a hear- 
ing on the matter accompanied by a statement as to the 
nature of his interest, the reason for such request, and 
the issues, if any, of fact or law proposed to be contro- 
verted, or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such commun- 
ication should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy 
of such request shall be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon Applicant at the 
address stated above. Proof of such service (by affidavit, 
or in case of an attorney at law, by certificate) shall be 
filed contemporaneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the Com- 
mission thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, will 
receive any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9016/November 4, 1975 


In the Matter of 


DOUGLAS CAMPBELL, JR. 
Campbell Asset Management Company 
Campbell Advisors, Inc. 


(812-3815) 


ORDER GRANTING EXEMPTION FROM SECTION 
9(a) OF THE ACT 


The Commission on August 28, 1975 issued a Notice (In- 
vestment Company Act Release No. 8909) of an applica- 
tion by Douglas Campbell, Jr., Campbell Asset Manage- 
ment Company and Campbell Advisors, Inc. (““Appli- 
cants”’) for an order of exemption pursuant to Section 9 
(c) of the Investment Company Act of 1940 (““Act’’). 
This application seeks an exemption for Applicants from 
the provisions of Section 9(a) of the Act to the extent 
said section is applicable as a result of a final judgment 
of permanent injunction entered, with the consent of 
Campbell and Campbell Asset, on March 7, 1975 in an 
action entitled SEC v. Bausch & Lomb, Inc., et al., 73 
Civ. 2458 RJW, (SDNY). 
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The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application might be issued upon the basis of the 
information stated therein unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The Commission has considered the matter and finds that 
prohibitions of Section 9(a), as applied to Applicants, 
are unduly or disproportionately severe and the conduct 
of Applicants has been such as not make it against the 
public interest or protection of investors to grant the 
application. 


Accordingly, 1T 1S ORDERED, pursuant to Section 9(c) 
of the Act, that the Application of Douglas Campbell, 
Jr., Campbell Asset Management Company and Camp- 
bell Advisors, Inc. for exemption from the provisions 
of Section 9(a) of the Act, insofar as any ineligibility to 
serve or act in the capacities enumerated in Section 9(a) 
of the Act arises out of the injunction entered in SEC v. 
Bausch & Lomb, et al., be and is hereby granted, effec- 
tive forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9017/November 5, 1975 


In the Matter of 
RAND CAPITAL CORPORATION 
and 


RAND SBIC, INC. 

Suite 2205 

Main Place 

Buffalo, New York 14202 


(812-3841) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING CERTAIN TRANSACTIONS FROM 
SECTIONS 12(e), 17(a) AND 17(d) OF THE ACT 
AND RULE 17d-1 THEREUNDER 


On October 6, 1975, a notice was issued (Investment Com- 


pany Release No. 8971) of the filing of an application on 
July 23, 1975, by Rarid Capital Corporation (“Rand Capi- 
tal’’), registered as a closed-end, non-diversified invest- 
ment company under the Investment Company Act of 
1940 (“Act’’), and Rand SBIC, inc. (“Rand SBIC”) (col- 
lectively “Applicants”), pursuant to Section 6(c) of the 
Act for an order of the Commission granting certain ex- 
emptions from Sections 12(e), 17(a) and 17(d) of the Act 
and Rule 17d-1 thereunder. 


Rand Capital was organized and commenced business in 
































1969 as a “venture capital’ company, principally furnish- 
ing capital to industry, financing promotional enterprises, 
purchasing securities of issuers for which no ready market 
is in existence and reorganizing companies or engaging in 
similar activities. Rand SBIC was organized by Rand Cap- 
ital as a wholly-owned subsidiary on February 11, 1975. 
Applicants propose to operate Rand SBIC as a non-diver- 
sified, closed-end management investment company licen- 
sed as a Small Business Investment Company, doing busi- 
ness as a “venture capital’’ company. Rand Capital pro- 
poses to make certain investments in Rand SBIC, and 
Applicants propose to engage in certain affiliated trans- 
actions and certain joint transactions. 


The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
application might be issued on the basis of the information 
contained therein unless a hearing should be ordered. No 
request for a hearing has been filed and the Commission 
has not ordered a hearing. 


The matter has been considered and it is hereby found 
that the granting of the requested exemptions, subject 
to the conditions set forth below is appropriate in the 
public interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the policy 
and provisions of the Act. 


IT iS ORDERED, pursuant to Section 6(c) of the Act, 
that the requested exempticns from the provisions of 
Sections 12(e), 17(a) and 17(d) of the Act and the 
applicable Rules and Regulations thereunder are hereby 
granted, effective forthwith, subject to the following 
conditions agreed to by Applicants. 


1. After initial transfer of assets and liabilities by Rand 
Capital to Rand SBIC, Rand Capital will not make any 
further investment in Rand SBIC if the aggregate value 
of any existing investment plus the cost of any addition- 
al investment in Rand SBIC would exceed 25% of the 
value of Rand Capital’s total assets on a corporate basis 
after the making of the additional investment; 


2. At all times, Rand Capital will own and hold, beneficial- 


ly and of record, all of the outstanding capital stock of 
Rand SBIC; 


3. Rand Capital will not cause or permit Rand SBIC to 
change any of its fundamental investment policies, or 
take any other action referred to in Section 13(a) of tie 
Act, unless such action shall have been authorized by 
Rand Capital after approval of such action by a vote of 
a majority (as defined in the Act) of the outstanding 
voting securities of Rand Capital; 


4. Rand Capital will not cause or permit Rand SBIC to 
enter into, renew or perform any investment advisory 

or underwriting contract or agreement, written or oral, 

as contemplated by Section 15 of the Act, unless the 
terms of such contracts or agreements and any renewal 
thereof shall have been approved in compliance with said 
Section 15, and where any vote of the stockholders of 
Rand SBIC would be required by said Section 15, unless 
the stockholders of Rand Capital also shall have approved 
the same by vote of a majority (as defined in the Act) of 


the outstanding voting securities of Rand Capital, or 
where any action of the directors of Rand SBIC would 
be required by said Section 15, unless the board of di- 
rectors of Rand Capital, including a majority of those 
directors who are not parties to any such contract or 
agreement or affiliated person of any such party, also 
shall have approved the same; 


5. Subject to Rand Capital, individually, and Rand Cap- 
ital and Rand SBIC, on a consolidated basis, having the 
asset coverage required by Section 18(a) of the Act im- 
mediately after the issuance or sale of any senior securi- 
ties, (a) Rand Capital may issue and sell to one or mcre 
banks, or to one or more insurance companies (but not 
to both a bank or banks and an insurance company or 
insurance companies), its unsecured promissory notes or 
its other unsecured evidences of indebtedness in consider- 
ation of any loan, extension or renewal thereof, made by 
Private arrangement, provided that such notes or evidences 
of indebtedness are not intended to be publicly distributed, 
and provided further that such notes or evidences of in- 
debtedness are not convertible into, exchangeable for, or 
accompanied by any options to acquire any equity secur- 
ity, and (b) Rand SBIC may borrow from SBA on such 
basis as SBA from time to time may lend to SBIC’s and 
as may be permitted to SBIC’s under the Act, including 
Section 18(k) thereof and applicable rules thereunder, 
provided that Rand Capital will not guarantee any such 
borrowings by Rand SBIC; in addition to borrowing from 
SBA, Rand SBIC may borrow from Rand Capital, and 

(c) except as above specifically provided in paragraph 5, 
Rand Capital will not itself, and Rand Capital will not 
cause or permit Rand SBIC to, issue any senior security 
or sell any senior security of which Rand Capital or Rand 
SBIC is the issuer. 


6. Rand Capital will cause to be elected as directors of 
Rand SBIC only persons who are directors of Rand Cap- 
ital, elected in compliance with Section 16(a) of the Act, 
and at all times officers of Rand Capital will also be offi- 
cers of Rand SBIC. 


7. Rand Capital will file with the Commission and trans- 
mit to its stockholders reports prescribed and required 
by Section 30 of the Act, including separate financial 
statements of Rand SBIC. Rand Capital will also cause 
Rand SBIC to file with the Commission copies of all re- 
ports which Rand SBIC will be required to file with the 
SBA. Any independent public accountant who signs a 
financial statement filed by Rand Capital or Rand SBIC 
with the Commission shall be selected and approved for 
Rand Capital in compliance with Section 32(a) of the 
Act by a majority (as defined in the Act) of Rand Cap- 
ital’s outstanding voting securities. 


8. Any samil business concern which may become an 
affiliated person of Rand Capital or Rand SBIC may bor- 
row from, or sell securities issued by it to, Rand SBIC, 
provided that such transaction meets the requirements 
for an exemption pursuant to Rule 17a-6, except to the 
extent that it fails to meet the requirements of such Rule 
solely because Rand Capital is also a party to the trans- 
action or has, or within six (6) months prior to the trans- 
action had, or pursuant to an arrangement will acquire, a 
direct or indirect financial interest in the small business 
concern. 
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9. Rand CApital and Rand SBIC may participate in any 
joint enterprise or joint arrangmenet involving other par- 
ticipants, provided that such transaction meets the re- 
quirements for an exemption pursuant to Rule 17d-1, 
except to the extent it fails to meet the requirements 

of such Rule solely because Rand Capital is, was or pro- 
poses to be a participant in the joint enterprise or joint 
arrangement. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9018/November 5, 1975 


In the Matter of 


OHIO CAPITAL FUND, INC. 
51 North High Street 
Columbus, Ohio 43215 


(811-1020) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLAR- 
ING THAT COMPANY HAS CEASED TO BE AN IN- 
VESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that The Cardinal Fund, Inc. 


(“Cardinal”), registered under the Investment Company 
Act of 1940 (“‘Act’’) as an open-end management invest- 
ment company, filed on behalf of Ohio Capital Fund, Inc. 
(“OCF”), also registered under the Act as an open-end 
management investment company, an application on July 
23, 1975, pursuant to Section 8(f) of the Act for an 
order declaring that OCF has ceased to be an investment 
company as defined in the Act. All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations contained therein, 
which are summarized below. 


The application states that Cardinal was formed on Sep- 
tember 16, 1966 as Knowledge Communication Fund, 
Inc., and that OCF, an open-end, diversified, management 
investment company, was formed on January 24, 1961. 
OCF registered under the Act on February 3, 1961. 


The application represents that OCF was merged with and 
into Cardinal on May 30, 1975, and that thereupon the 

corporate existence of OCF ceased and all of its assets and 
liabilities were transferred by operation of law to Cardinal. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, upon application, finds that a 
registered investment company has ceased to be an invest- 
ment company, it shall so declare by order and upon the 
taking effect of such order the registration of such com- 
pany shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
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may, not later than December 1, 1975, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the na- 
ture of his interest, the reason for such request and the 
issues of fact or law proposed to be controverted, or he 
may request that he be notified if the Commission should 
order a hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such request 
shall be served personally or by mail (air mail if the person 
being served is located more than 500 miles from the point 
of mailing) upon OCF at the address stated above. Proof 
of such service (by affidavit or in case of an attorney at 
law, by certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules and Re- 
gulations promulgated under the Act, an order disposing 
of the application will be issued as of course following said 
date unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. Per- 
sons who request a hearing or advice as to whether a hear- 
ing is ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 






For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 9019/November 5, 1975 





In the Matter of 


THE PRUDENTIAL FUND OF BOSTON, INC. 

c/o Boston Mutual Equity Growth Fund, Inc. 

120 Royal Street 

Canton, Massachusetts 02021 


(811-574) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
8(f) OF THE ACT FOR AN ORDER DECLARING THAT 
COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that on October 20, 1975, 
Boston Mutual Equity Growth Fund, Inc. (formerly called 
Boston Mutual Fund, Inc.,) registered under the Investment 
Company Act of 1940 (“Act’’) as an open-end investment 
company, filed an application on behalf of The Prudential 
Fund of Boston, Inc. (Prudential), also registered under 
the Act as an open-end investment company for an order 
pursuant to Section 8(f) of the Act declaring that the re- 
gistration of Prudential under the Act shall cease to be in 
effect. All interested persons are referred to the application 
on file with the Commission for a statement of the repre- 
sentations contained therein which are summarized below. 


Prudential was incorporated on December 21, 1949, under 
the laws of Massachusetts and registered under the Act on 


at 








January 10, 1950, as an open-end diversified management 
investment company. 


On December 31, 1974, Prudential merged into Boston 
Mutual Equity Growth Fund, Inc., and ceased its 
separate existence on that date. An order is. therefore. 
being sought providing that the registration of Pruden- 
tial under the Act shall cease to be in effect. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application; finds that a 
registered investment company has ceased to be an invest- 
ment company, it shall so declare by order, and upon the 
taking effect of such order the registration of such com- 
pany shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may not later than December 1, 1975, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing 
on this matter accompanied by a statement as to the na- 
ture of his interest, the reason for such request and the 
issues, if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Commission 
should order a hearing thereon. Any such communica- 
tion should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A copy of 
such request shall be served personally or by mail (air 

mail if the person being served is located more than 500 
miles from the point of mailing) upon Prudential at the 
address stated above. Proof of such service (by affidavit, 
or in case of an attorney at law, by certificate) shall be 
filed contemporaneously with the request. As provided 

by Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the Com- 
mission thereafter orders a hearing upon request or 

upon the Commission’s own motion. Persons who request 
a hearing or advice as to whether a hearing is ordered, will 
receive any notices and orders issued in this matter includ- 
ing the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9020/November 5, 1975 


In the Matter of 


E. 1. DU PONT DE NEMOURS AND COMPANY 
Wilmington, Delaware 19898 


(812-3868) 
NOTICE OF FILING OF APPLICATION PURSUANT TO 


SECTION 17(b) OF THE ACT FOR ORDER EXEMPT- 
ING PROPOSED TRANSACTION FROM SECTION 17(a) 


NOTICE IS HEREBY GIVEN that E. |. du Pont de Ne- 
mours and Company (‘Applicant’), a Delaware corpor- 
ation, has filed an application pursuant to Section 17(b) 
of the Investment Company Act of 1940 (“Act”) for an 
order exempting from the provisions of Section 17(a) of 
the Act Applicant's proposed grant to Imperial Chemi- 
cal Industries Limited (“ICI”), a United Kingdom (“U.K.”) 
corporation, of (1) exclusive rights to use in the U.K. cer- 
tain technical information and an exclusive license to re- 
lated U.K. patents, and (2) nonexclusive rights to import, 
use and sell under Applicant’s corresponding patents in 
the European Economic Community (“EEC”), with both 
grants including the right to sublicense. All interested per- 
sons are referred to the application on file with the Com- 
mission for a full statement of the representations therein 
which are summarized below. 


Christiana Securities Company (“Christiana”), a regis- 
tered closed-end investment company, owns approxi- 
mately 27.8% of the outstanding common stock of Appli- 
cant. Applicant owns 63.75% of the outstanding common 
stock of Remington Arms Company, Inc. (“Remington”), 
which in turn owns 50.0% of the outstanding common 
stock of Companhia Brasileira de Cartuchos (“CBC”), a 
Brazilian company, with the remaining common stock 
outstanding of CBC owned by ICI. Under Section 2(a)(9) 
of the Act, Applicant, Remington and CBC are presumed 
to be controlled by Christiana and under Section 2(a)(3) 
of the Act, Applicant, Remington and CBC are affiliated 
persons of Christiana, and ICI is an affiliated person of 
CBC. 


Applicant states that ICI, a manufacturer of a diversified 
line of chemicals including agricultural products, general 
chemicals, industrial explosives, organic chemicals and 
dyes, pharmaceuticals, and synthetic fibers, seeks to ac- 
quire from Applicant (1) exclusive rights to technical 
information and an exclusive license to U.K. patents 
relating to the manufacture of hexamethylene diamine 
(“HMD”) using an iron catalyst, and (2) non-exclusive 
rights to corresponding patents in the ECC to import, use 
and sell HMD made using such technology and patents, 
with both grants including the right to sublicense. Appli- 
cant and ICI have executed an agreement (the ““Agreement’’) 
granting ICI such technical information and patent rights. 


Section 17(a) of the Act, in pertinent part, provides that 
it shall be unlawful for any affiliated person of a registered 
investment company, or any affiliated person of such per- 
son, acting as principal, knowingly to sell to or purchase 
from such registered company or any company controlled 
by such company any security or other property. 


Section 17(b) of the Act provides that the Commission, 
upon application, may exempt a proposed transaction 
from the provisions of Section 17(a) if evidence estab- 
lishes that the terms of the proposed transaction, includ- 
ing the consideration to be paid or received, are reason- 
able and fair and do not involve overreaching on the part 
of any person concerned and that the proposed transac- 
tion is consistent with the policy of each registered in- 
vestment company concerned and with the general pur- 
poses of the Act. 


Under the Agreement, as consideration for such patert 
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and technical information rights, |Cl has agreed to pay Ap- 
plicant a royalty of $0.0007 per pound of HMD produced 
by ICI and any ICI subsidiary, with minimum royalties of 
$4,960,000 consisting of $1,365,000 payable within 

thirty days of the effective date of grant of rights, $1,365,- 
000 on each of the first and second anniversaries of such 
effective date, and $865,000 on the third anniversary. 

The minimum royalties are due regardless of the quantity 
of HMD produced by ICI and any ICI subsidiary and will 
be credited against the royalty payable per pound. ICI has 
further agreed to pay Applicant thirty-five percent of the 
consideration (if any) ICI receives from each sublicensee 
other than a subsidiary of ICI. 


Applicant submits that the royalty rate and other provi- 
sions of the proposed grant of rights between Applicant 
and ICI were nogotiated at arm’s length and are fair to 
both parties. Applicant asserts that the royalties payable 
on HMD reasonably reflect the value of the patent rights 
and technical information conveyed by the Agreement. 


Applicant states that the proposed transaction is consistent 
with the policies of Christiana and with the general pur- 
poses of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 1, 1975 at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the nature 
of his interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or he 
may request that he be notified if the Commission shall 
order a hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such request 
shall be served personally or by mail (air mail if the per- 
son being served is located more than 500 miles from the 
point of mailing) upon Applicant at the address stated 
above. Proof of such service (by affidavit, or in case of 

an attorney at law, by certificate) shall.be filed contempor- 
aneously with the request. As provided by Rule 0-5 of 

the Rules and Regulations promulgated under the Act, 

an order disposing of the application will be issued as of 
course following said date unless the Commission there- 
after orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 7143/October 31, 1975 





SEC v. ROBERT ALDEN RHOADS, et al. 
(C.D. Crim. Action No. 75-737, 75-738, 75-739, 75-740) 


William D. Keller, U. S. Attorney for the Central District 
of California, and Gerald E. Boltz, Administrator of the 
Los Angeles Regionai Office of the Securities and Ex- 
change Commission, announced that on October 20, 1975, 
Hunter Brooks Brashier was sentenced by the Honorable 
David W. Williams to serve 2% years of imprisonment 
with respect to multiple securities violations of which he 
was charged and found guilty by a jury in September, 
1975. 


The guilty verdicts against Brashier arose out of a 
transaction that he arranged in November, 1971 whereby 
Brashier sold $122,000 worth of Advanced Container 
Corporation stock to the Shamrock Fund, an open-end 
diversified mutual fund located in Westlake Village, Cal- 
ifornia, and in connection therewith kicked back $25,000 
to the Shamrock Fund portfolio manager. 


Brashier was sentenced to 2% years for conspiring to vio- 
late the federal securities laws; in addition he was given 
three 18 month sentences for aiding and abetting viola- 
tions of Sections 17d, 17e and 37 of the Investment Com- 
pany Act of 1940, those provisions which prohibit self- 
dealing and the receipt of unlawful compensation by a 
mutual fund manager. Judge Williams ordered the 18 
month sentences to run concurrently with the 2% year 
sentence. 


John M. Coughlan, of Beverly Hills, California, a promoter 
who helped to arrange the transactions, and who was also 
found guilty.of conspiracy to violate the federal securities 
laws and various provisions of the Investment Company 
Act of 1940 is to be sentenced on October 23, 1975. 
Robert Alden Rhoads, the fund manager, who accepted 
the kickbacks and’ who pleaded guilty to conspiracy, is 
due to be sentenced in May, 1976. 











Litigation Release No. 7144/October 31, 1975 


SEC v. ROBERT ALDEN RHOADS, et al. 
(C.D. Crim. Action No. 75-737, 73-738, 75-739, 75-740) 


William D. Keller, U. S. Attorney for the Central District 
of California and Gerald E. Boitz, Administrator of the 
Los Angeles Regional Office of the Securities and Ex- 
change Commission, announced that on October 22, 1975, 
the Honorable Harry Pregersen, U. S. District Judge in 

Los Angeles, sentenced Dwayne Smith Jensen of Salt 
Lake City, Utah, to 30 days in a jail type of institution 
and to pay a $5,000 fine for his role in helping arrange 
for a‘$40,000 kick back to be made to the portfolio 
manager of the Shamrock Fund in connection with the 
Shamrock Fund purchase of $105,000 worth of Hoff- 
man Resources stock in January, 1972. it 


In September, 1975, Jensen entered a plea of guilty, to one 
count of conspiracy to violate the federal securities laws 


if 














Jensen, who at the time was the owner of Transamerican 
Securities, a Salt Lake City broker-dealer, admitted to 
helping arrange the above described kick back by per- 
mitting R. Alden Rhoads to purchase 40,000 shares of 
Hoffman Resources: at 1-5/8 and then turning around and 
selling those shares on the same day, at 2-5/8 to the Sham- 
rock Fund. R. A. Rhoads’ sentencing was delayed until 
May, 1976. 





Litigation Release No. 7145/October 31, 1975 


SEC v. ROBERT ALDEN RHOADS, et al. 
(C.D. Crim, Action No. 75-737, 75-738, 75-739, 75-740) 


William D. Keller, U. S. Attorney for the Central District 
of California, and Gerald E. Boltz, Administrator of the 
Los Angeles Regional Office of the Securities and Ex- 
change Commission, announced that on October 23, 1975, 
John M. Coughlan, Sr., of Beverly Hills, California was 
sentenced by the Honorable David W. Williams to serve 
one year of imprisonment with respect to multiple securi- 
ties violations of which he was charged and found guilty 
by a jury in September, 1975. 


Coughlan was sentenced to one year for conspiring to 
violate the federal securities laws; in addition he was 
given three one year sentences for aiding and abetting 
violations of Section 17d, 17e and 37 of the Investment 
Company Act of 1940. The sentences are to run concur- 
rently. 


The guilty verdicts against Coughlan arose out of a trans- 
action in November, 1971 where the Shamrock Fund, a 
small open-end mutual fund that was located in Westlake 
Village, California at the time and has since gone into 
receivership, purchased $122,000 worth of Advanced 
Container Corporation stock from Coughlan’s co-defendant 
Hunter Brashier of Woodland Hills, California and the port- 
folio manager of the Shamrock Fund, R. Alden Rhoads, 
received a $25,000 kick back from Brashier. The jury 
found that Coughlan introduced and helped arrange this 
transaction, and for doing so received $15,000 from Bra- 
shier. 


Brashier, who was also found guilty, was sentenced on 
Monday, October 20, 1975 to serve two and one-half years 
of imprisonment. Rhoads who plead guilty will be senten- 
ced in May 1976 at the conclusion of the last trial that 
involves transactions where he allegedly received kick- 
backs for causing the Shamrock Fund to purchase large 
blocks of securities at inflated prices. 





Litigation Release No. 7146/October 31, 1975 


SEC v. CARL F. LONG, et al. 
(S.D. Ohio Civil Action No. C2-74-559) 


William D. Goldsberry, Administrator of the Chicago Re- 
gional Office of the Securities and Exchange Commission, 


announced that on October 20, 1975, the Honorable 
Robert M. Duncan, U. S. District Court Judge for the 
Southern District of Ohio, Eastern Division, entered a 

final judgment of injunction against Robert L. Hersh (Los 
Angeles, California) permanently enjoining him from fur- 
ther violations of the registration requirements of the Fed- 
eral securities laws in the offer and sale of limited partner- 
ship interests in oil and gas wells or any other securities. 


The Court had entered final judgments of injunction 
against Bernard Levine on January 8, 1975; Daniel 
Berke, Carl Dubinsky and Leo Levy (all of Los Angeles, 
California) on January 30, 1975, permanently enjoining 
them from further violations of the registration require- 
ments of the Federal securities laws; Holloway Western 
Corporation (Newport Beach, California) on January 9, 
1975; Western Exploration, Inc. and Monarch Royalty, 
Inc. (formerly of Cardington, Ohio) on January 22, 1975, 
permanently enjoining them from further violations of 
the registration, antifraud and reporting provisions of the 
Federal securities laws. 


The Defendants consented to the above Judgments with- 
out admitting or denying the allegations of the Commis- 
sion’s complaint. 


For further information see Litigation Releases No. 6602 
and 6684. 





Litigation Release No. 7147/October 31, 1975 


SEC v. J & C SALES COMPANY, INC., and 
JOSEPH G. EHRLICH 
(S.D. Fla. Civ. Action No. 75-2246-Civ-WM) 


Jule B. Greene, Administrator of the Commission’s At- 
lanta Regional Office, and William Nortman, Associate 
Regional Administrator in charge of the Commission’s 
Miami Branch Office, jointly announced that on Octo- 
ber 23, 1975, an Order of Permanent Injunction was en- 
tered in the U. S. District Court, Southern District of 
Florida, against J & C Sales Company, Inc. (“J&C*’) 

and Joseph G. Ehrlich (“Ehrlich”), enjoining the de- 
fendants from further violating the antifraud provisions 
of the federal securities laws in connection with the offer, 
purchase and sale of the securities of J&C or any other 
security. The Order was issued upon the Consent of the 
defendants who neither admitted or denied the viola- 
tions of law alleged in the Commission’s Complaint. 





Litigation Release No. 7148/October 31, 1975 


Floyd H. Gilbert, Administrator of the Boston Regional 
Office of the Securities and Exchange Commission, James 
N. Gabriel, U. S. Attorney for the District of Massachusetts, 
and Gerald E. McDowell, Chief Attorney of the New Eng- 
land Qrganized Crime Strike Force announced that on 
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October 28, 1975 the following sentences were imposed 
by the Honorable William Matthew Byrne, Jr., U.S. Dis- 
trict Court Judge, Central District of California, sitting by 
designation in the District of Massachusetts in the case of 
United States v. Leslie Zacharias, et al., 74 Crim. 403 G 
(USDC, MA): 


Date of 


Defendant Sentence Sentence 


Louis Martino 10/28/75 Two years, 3 months 
to be served in jail 
with the remaining 
21 months suspend- 
ed and 3 years pro- 
bation 

Norman Brodsky 10/28/75 Two years, 3 months 
to be served in jail 
with the remaining 
21 months suspend- 
ed and 3 years 
probation 

Fritz Johnson 10/28/75 Two years, suspend- 
ed sentence, 2 years 
probation and a 


$2,000 fine 


Martino, Brodsky, and Johnson had previously pleaded 
guilty to a charge of violation of the antifraud provisions 
of the Securities Exchange Act of 1934. The defendants 
were indicted on November 26, 1974 in connection with 
transactions in the common stock of Pollution Dynamics 
Corporation. 


For further information, see Litigation Release No. 6615. 





Litigation Release No. 7149/November 4, 1975 


UNITED STATES v. BERNHARD DOHRMANN 
(N.D. CA. 75 CR 723) 


Gerald E. Boltz, Regional Administrator of the Los An- 
geles Regional Office, Leonard H. Rossen, Associate 
Regional Administrator of the San Francisco Branch 
Office of the Securities and Exchange Commission and 
James L. Browning, Jr., U. S. Attorney for the Northern 
District of California, announced that on October 17, 
1975 the United States Attorney filed an Information 
(US v. Dohrmann, 75 Cr. 723 [N.D. Ca.] ) charging vio- 
lations of the antifraud provisions of the federal securi- 
ties laws by Bernhard Dohrmann (“Dohrmann”), presi- 
dent and sole shareholder of the U. S. Tank Car Corpor- 
ation (“U.S.T.C.”’), in connection with the offer and sale 
of the securities of U.S.T.C., namely, railroad tank cars 
coupled with mandatory management contracts. The in- 
formation charges that between January 1, 1973, and 
August 3, 1973, Dohrmann violated Section 17(a) of 
the Securities Act of 1933 in connection with the offer 
and sale of railroad tank cars together with a manage- 
ment program for those tank cars. According to the 
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Information filed by U. S. Attorney, Dohrmann sold nine 
tank cars and management contracts, at an offering price 
of approximately $30,000 each, to eight investors. These 
investors were told at the time of sale that their tank 

cars would be delivered within six weeks. Subsequently, 
investors received documents purporting to be certificates 
of ownership of their tank cars, invoices describing the 
cars, statements of income supposedly earned by their 
cars and checks said to represent rental income earned 

by their cars. The U. S. Attorney charges that, in fact, 
the nine tank cars were never purchased for investors by 
Duohrmann and that the $270,000 in proceeds from the 
sale of the cars was converted to the use and benefit of 
Dohrmann. 





The Information further charged that between August 31, 
1973 and July 31, 1974, Dohrmann actively offered and 
sold U.S.T.C. 1973 Management Program units to the pub- 

lic. By July 31, 1974, 305 units had been sold for $9,012.- | 
750. In addition, approximately $222,910 was accepted 
by U.S.T.C. as partial payment on another 42 units. The 
U. S. Attorney charged that Dohrmann made various 
misrepresentations in connection with the offer and sale 
of these securities. 


The Information resulted from a lengthy investigation 
conducted by the Commission. In September 1974 the 
Commission filed a civil injunctive action in which Dohr- 
mann has been preliminarily enjoined. 


For further information see Litigation Release Nos. 6512, 
6520, and 6573. 








Litigation Release No. 7150/November 4, 1975 


UNITED STATES v. RICHARD T. CARDALL, et al. 
(D. Utah CR-74-53) 


Walter Barnes, Acting Chief, Criminal Fraud Section of the 
U. S. Department of Justice, Ramon M. Child, U.S. Attor- 
ney for the District of Utah, and Robert H. Davenport, 
Administrator of the Denver Regional Office of the Securi- 
ties and Exchange Commission, jointly announced that on 
October 22, 1975, Willis W. Ritter, Chief Judge of the 
Federal District Court for Utah, sentenced Richard T. 
Cardall of Salt Lake City, Utah, and Frank L. Parks of 
Newman, Georgia, each to 45 years in prison and to a 
fine of $50,000. Golden Rule Associates, a non-profit 
Utah corporation was fined $50,000. 


Each of these defendants was given a maximum sentence 
for a verdict returned by a federal jury in Salt Lake City, 
Utah, on October 14, 1975, which found them guilty on 
nine counts of fraud, failure to register with the Securities 
and Exchange Commission and conspiracy in connection 
with the sale of the common stock of International Chem- 
ical Development Corporation, (ICDC). 1CDC which had 
earlier pleaded no/o contendere to two counts of the 
indictment was sentenced to a fine of $10,000. (t 
For further information see Litigation Release Nos. 4595, 
4752, 5273, 6338, 6445, and 6510. 








Litigation Release No. 7151/November 4, 1975 


UNITED STATES v. CARL POWERS, et al. 
(D. Utah CR-74-52) 


Walter Barnes, ‘Acting Chief, Criminal Fraud Section of 
the U. S. Department of Justice, Ramon M. Child, U. S. 
Attorney for the District of Utah, and Robert H. Daven- 
port, Administrator of the Denver Regional Office of the 
Securities and Exchange Commission, jointly: announced 
that on October 22, 1975, Willis W. Ritter, Chief Judge 
of the Federal District Court for Utah, sentenced Carl 
Powers, Francis Lund, and Virgil Redmond of Salt Lake 
City, Utah, each to 24 years in prison. Powers, Lund and 
Rio de Oro Mining Company were fined $40,000 each 
and Redmond was fined $24,000. 


These defendants were sentenced following a jury ver- 
dict returned in Salt Lake City, Utah, on October 3, 
1975, which found them guilty on eight counts of fraud 
in connection with the sale of the common stock of Rio 
de Oro Mining Company. 


For further information see Litigation Release Nos. 6355 
and 6363. 





Litigation Release No. 7152/November 5, 1975 


SEC v. DATRONICS ENGINEERS, INC., et al. 
(USDC, Md., Civ. Action No. 71-25W) 


Paul F. Leonard, Administrator of the Washington Re- 
gional Office, announced that on October 30, 1975, the 
Honorable R. Dorsey Watkins, U. S. District Judge for the 
District of Maryland, accepted an undertaking from Da- 
tronics Engineers, Inc. (Datronics) of Falls Church, Vir- 
ginia, in which Datronics undertakes that it will not vio- 
late the securities registration and antifraud provisions 

of the federal securities laws. In addition, the Court 
entered a Final Judgment of Permanent Injunction against 
Irving Newirth (Newirth) of Brooklyn, New York enjoin- 
ing him from violations of the aforementioned provisions. 


The Commission’s complaint alleged that the defendants 
Datronics and Newirth and other named defendants, 
pursuant to arrangements with various principals of pri- 
vately held companies, caused: (1) new corporations, 
namely Hosco, Inc., Bun & Burger International, Inc., 
The Laand Corporation and Daypac Industries, Inc. to 

be formed and merged with the privately held compan- 
ies; and (2) unregistered shares of the newly formed 
corporations to be concurrently acquired by Datronics 
and “spun-off” (distributed) to Datronics’ public stock- 
holders under the guise of a “stock dividend”, thereby 
transforming each of the privately held companies into 
public companies. The complaint further alleged that 
Datronics and other named defendants, pursuant to 
arrangements, caused: (1) Compu-Reader, Inc. and Data- 
Call Systems, Inc. to be organized as wholly-owned subsi- 
diaries of Datronics; and (2) unregistered shares of such 


newly organized companies to be “spun-off” to Datronics’ 
public stockholders, also for the purpose of creating pub- 
licly held companies. Newirth is also alleged to have been a 
Datronics stockholder during the period involved, thereby 
acquiring shares of each of the companies as a result of the 
“spin-offs”. It is further alleged that almost simultaneously 
with each of the “spin-off” distributions a public over-the- 
counter market commenced in the shares of each company. 


It was further alleged that the defendants made untrue 
statements and omitted to state material facts concerning, 
among other things, the worth of the companies whose 
shares were “spun-off”; the value of any assets of these 
companies; the shares received by Datronics insiders or 
Principals of the former privately held companies in the 
course of this distribution; and the business operations, 
finances, management and corporate histories of the new 
companies and the former privately held companies. 


The undertaking entered by Datronics does, by its terms, 
have the same force and effect as an order of the Court 
and may be enforced as such. Defendant Newirth con- 
sented to the entry of the final judgment without admit- 
ting or denying the allegations of the Complaint. 


For further information see Litigation Release Nos. 4871, 
6033 and 6374. 
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ACCOUNTING SERIES 
Release No. 180/November 4, 1975 


See Securities Act of 1933 Release No. 5640/November 4, 
1975. 








SECURITIES INVESTOR PROTECTION ACT 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 49/November 3, 1975 


See Securities Exchange Act of 1934 Release No. 11784/ 
November 3, 1975. 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 50/November 6, 1975 


See Securities Exchange Act of 1934 Release No. 11801/ 
November 6, 1975. 
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STAFF ACCOUNTING BULLETIN 
Release No. 1/November 4, 1975 


NOTICE OF PUBLICATION OF STAFF ACCOUNTING 
BULLETIN NO. 1 


The Division of Corporation Finance and the Office of 
Chief Accountant today instituted a series of Staff 
Accounting Bulletins with the publication of Bulletin 
No. 1. The statements in the Bulletin are not rules or 
interpretations .of the Commission nor are they pub- 
lished as bearing the Commission's official approval; 
they represent interpretations and practices followed 
by the Division and the Chief Accountant in adminis- 
tering the disclosure requirements of the federal se- 
curities laws. 


Two indices have been provided to assist registrants in 
ascertaining information relevant to their particular 
needs. The first index presents a comprehensive listing 
of all subject matters discussed in the Bulletin. The 
second index lists the published rules, regulations, forms 
releases and opinions specifically cited in the Bulletin. 


All interested persons are invited to submit their views 
and comments on the administration of these interpreta- 
tions and practices to Howard P. Hodges, Chief Account- 
ant, Division of Corporation Finance, and on the poli- 
cies reflected therein to John C. Burton, Chief Account- 
ant of the Commission. 


STAFF ACCOUNTING BULLETIN NO. 1 
TABLE OF CONTENTS 
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E. Headnote to Summary of Operations 367 
F. Foreign Companies 367 
G. Requirements for Audited or Certified ‘ 
Financial Statements 367 
H. Incorporation by Reference 368 
1. Tax Loss Carryforward—Form 8-K 368 
TOPIC 2: BUSINESS COMBINATIONS 369 
A. Purchase Method 369 


B. Merger Expenses 


364/SEC DOCKET 


TOPIC 3: SENIOR SECURITIES 


A. Convertible Securities 

B. Fixed Charge Coverage Ratios for Debt 
and Preferred Stocks 

C. Balance Sheet Presentation for Preferred 
Stock with Sinking Funds or Manda- 
tory Redemption Features 


TOPIC 4: EQUITY ACCOUNTS 
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Shareholders 
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e. Lease Data Related to Discontinued 
Operations 

f. Reevaluation Whether Lease is a Fi- 
nancing Lease 


B. Accounting Series Release No. 184— 
Disclosure of Compensating Bal- 
ances and Short-Term Debt Borrow- 
ing Arrangements 


1. Applicability 


a. Annual Reports to Shareholders 

b. Arrangements with other Lending 
Institutions 

é Bank Holding Companies and 
Brokerage Firms 

d. Financial Statements of Parent 
Company and Unconsolidated 
Subsidiaries 

e. Foreign Lenders 


2. Classification of Short-Term Obli- 
gations 


a. Financial Accounting Standards 
Board Statement No. 6 

b. Other Classifications of Debt due 
within One Year 

c. Debt Related to Long-Term Projects 


3. Compensating Balances 

a. Compensating Balances for Future 
Credit Availability 

b. Changes in Compensating Balances 

c. Float 


4. Miscellaneous 


Periods Required 
b. 10-O Disclosures 
c. Determining Average Interest Rate 


C. Accounting Series Release No. 149— 
Improved Disclosure of Income Tax 
Expense 


Inclusion in Annual Reports 
Tax Rate 

Taxes of Investee Company 
Net of Tax Presentation 
Loss Years 

Foreign Registrants 
Securities Gains and Losses 


MOP wnr> 


378 


378 
378 
378 
379 
379 


379 


379 
379 
379 
380 
380 


380 


380 


380 


380 
381 


381 


381 
381 
382 


382 


382 
382 
382 


382 


383 
383 
383 
383 
383 


D. Accounting Series Release No. 163— 
Capitalization of Interest by Com- 
panies other than Public Utilities 


Disclosure of Past Practice 

Disclosure in Annual Reports to 
Shareholders 

Waivers and Exceptions 


we om Te 


. Accounting Series Release No. 166— 
Disclosure of Unusual Risks and 
Uncertainties in Financial Reporting 


1. Market Value Changes 

» a Insurance Companies 

TOPIC 7: REAL ESTATE COMPANIES 

A. Reporting Requirements 

B. Gains or Losses on Investments in Real 
Estate 

C. Land Development Companies 

D. Schedules of Real Estate and Accumulated 
Depreciation, and of Mortgage Loans on 
Real Estate 

E. Income before Depreciation 


TOPIC 8: RETAIL COMPANIES 


A. Sales of Leased or Licensed Departments 
B. Finance Charges 

TOPIC 9: FINANCE COMPANIES 
A. Points 

B. Ratio of Earnings to Fixed Charges 
TOPIC 10: MISCELLANEOUS DISCLOSURE 
. Consumer Excise Taxes 

. Operating-Differential Subsidies 

. Depreciation and Depletion Excluded 

from Cost of Sales 

. Tax Holidays 

. Offsetting Assets and Liabilities 

AFC Credits 

. Chronological Ordering of Data 

. LIFO Liquidations 


IaNMO OW>D 


384 


385 


385 


385 
385 


386 


386 


387 
387 


387 
387 


389 


SEC DOCKET/365 





TOPIC 1: 


FINANCIAL STATEMENTS 





A. Target Companies 
Facts: 


Company X proposes to file a registration statement 
covering an exchange offer to stockholders of Company 
Y, a publicly held company. Company X asks Com- 
pany Y to furnish information about its business, in- 
cluding current audited financial statements, for in- 
clusion in the prospectus. Company Y declines to 
furnish such information. 


Question 1: 


In filing the registration statement without the required 
information about Y corporation, may X corporation re- 
ly on Rule 409 in that the information is ‘“‘“unknown or not 
reasonably available’? 


Interpretive Response: 


Yes, but to determine whether such reliance is justified, the 
staff requests the registrant to submit as supplemental in- 
formation copies of correspondence between the registrant 
and the target company evidencing the request for and the 
refusal to furnish the financial statements. In addition, the 
prospectus must include any financial statements which 
are relevant and available from the Commission’s public 
files and must contain a statement adequately describing 
the situation and the sources of information about the tar- 
get company. Other reliable sources of financial informa- 
tion should also be utilized. 


Question 2: 


Would the response change if Company Y was a closely held 
company? 


Interpretive Response: 


The staff does not believe that Rule 409 is applicable to 
negotiated transactions of this type. The staff would also 
direct the registrant to Release No. 33-4950 which speci- 
fies certain financial statement requirements and provides 
criteria for relief from the certification requirements of 
Form $1. 


B. Parent Only Financial Statements 
Facts: 


Certain of the registration and reporting forms (e.g., Forms 
S-1, 10 and 10-K) require the unconsolidated (parent only) 
financial statements of the registrant unless either one of 
two conditions specified in the instructions to the form is 
satisfied. One of the conditions requires that the registrant 
be primarily an operating company and that all subsidiaries 
included in the consolidated financial statements be totally 
held subsidiaries. 


Question: 


How does the staff interpret the phrase “primarily an oper- 
ating company”? 
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Interpretive Response: 


The staff interprets the phrase “primarily an operating 
company” to mean that the registrant itself must have a 
material amount of sales or operating revenues after the 
elimination of all amounts arising from intercompany 
transactions. For example, a parent company whose 
principal activity is buying merchandise for its retailing 
subsidiaries would not be deemed an operating company. 


C. Unaudited Financial Statements for a Full Fiscal Year 
Facts: 


Company A, which is a reporting company under the 
Securities Exchange Act of 1934, proposes to file a regis- 
tration statement within 90 days of its fiscal year end 
and to include in the prospectus the unaudited results of 
operations for its entire fiscal year. 


Question: 
Would the staff find this objectionable? 
Interpretive Response: 


The staff will not object to the inclusion of unaudited re- 
sults for a full fiscal year. However, if such data is included 
in a prospectus, it must be covered by a management's re- 
presentation that all adjustments necessary for a fair state- 
ment of the results have been made. (See paragraph E: be- 
low for a typical management representation.) See Guide 
23 of the Guides for Preparation of Filing of Registration 
Statement under the Securities Act of 1933 for the require- 
ments for updating financial statements when an adverse 
trend develops. 


It should be noted that if the registrant has reason to be- 
lieve that the unaudited interim income data may not pre- 
sent fairly the results of operations, the registrant should 
delay effectiveness until audited data are available (for the 
interim period or the full year). 


D. Filings on Form S-14 

Facts: 

Financial statements required to be included in filings on 
Form S-14 are those required by Schedule 14A of Regula- 
tion 14 under the Securities Exchange Act of 1934. 
Question: 

What updating and certification requirements does the staff 
apply to financial statements included in a tiling on Form 
S-14? 

Interpretive Response: 

The updating criteria applicable to Form S-1 as specified in 
Guide 23 of the Guides for Preparation and Filing of Re- 
gistration Statements under the Securities Act of 1933 are 
also applied to filings on Form S-14. 


When furnished in filings on Form S-14, the financial state- 
ments of an acquired company not subject to the reporting 
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provisions of the Securities Exchange Act of 1934 must 
be certified to the extent practicable. (Item 15(b) of 
Schedule 14A.) In interpreting “‘to the extent practicable,” 
the staff inquires into the practicality of furnishing certi- 
fied financial statements for a period of time shorter than 
that called for by the rules. 


Under Item 15(c) of Schedule 14A, requests for permission 
to omit certain financial statements must be in written 
form specifying the reasons why such omission is justified. 
Permission to omit certain financial statements in a filing 
on Form S-14 or in a proxy statement relates only to the 
specific filing or proxy statement. 


It should be noted that acquisition filings on forms other 
than Form S-14 are subject to Reiease No. 33-4950 which 
specifies more stringent certification requirements than 
those applicable to Form S-14. If a registrant filed a regis- 
tration statement on Form S-14 in which unaudited finan- 
cial statements for the acquired company were accepted, 
the staff may raise objections to a filing on Form S-1 until 
the registrant has operated the acquired company for some 
period and has certified financial statements for such oper- 
ations. 


E. Headnote to Summary of Operations 
Facts: 


The instructions to various registration and reporting forms 
generally provide that if either the income or retained earn- 
ings statement is included in its entirety in the summary 

of operations, the statement so included need not be in- 
cluded elsewhere in the filing, provided that the statement 
is appropriately described and presented in accordance with 
the requirements of Regulation S-X. (See e.g., Item 21 in 
Form S-1 and Instructions as to Financial Statements in 
Form 10-K.) 


Question: 


What description does the staff consider appropriate for 
these statements? 


Interpretive Response: 


The staff requests that the summary of operations, or the 
statements of income (loss) when used in lieu thereof, be 
preceded by a headnote which (1) describes the presenta- 
tion, (2) identifies the periods reported on by independent 
accountants and refers to the report included elsewhere in 
the prospectus, (3) describes briefly any qualification of the 
opinion of the independent accountants, and (4) identifies 
any unaudited summary for an interim period or periods. 
When applicable, the headnote should also contain manage- 
ment’s representation that all adjustments necessary to a 
fair statement of the results for any unaudited interim 
period (and for the latest full year results if unaudited) 

have been included. The following is a typical amangement 
representation: ‘‘In the opinion of the Company the state- 
ments for the unaudited interim periods include all adjust- 
ments, consisting only of normal recurring accruals, neces- 
sary to a fair statement of the results for such interim per- 
iods.” Qualifying phrases such as “all Known adjustments” 
are unacceptable. It should be noted that if any of the ad- 








justments aré other than normal recurring accruals, an 
appropriately referenced note should describe fully the 
nature and amount of each such item. 


Registrants occasionally attempt to insert disclaimers of 
responsibility in headnotes preceding a summary of opera- 
tions or statement of income (loss) for a company pro- 
posed to be acquired for which financial statements are 
included in the registrant's registration or proxy statement. 
Such disclaimers are considered inappropriate except when 
justified under Rule 409. 


F. Foreign Companies 
Facts: 


Company 2, a foreign company, proposes to file a registra- 
tion statement with the Commission. Its financial state- 
ments are maintained in a foreign currency. 


Question: 


Are financial statements maintained in a foreign cur- 
rency acceptable in filings with the Commission? 


Interpretive Response: 


In filings containing financial statements of foreign 
companies, the staff will accept statements maintained 
in the currency of the country of domicile if the cur- 
rency in which the statements are prepared and the cur- 
rent exchange rate are clearly and prominently stated 
on each statement. 


In general, however, it is preferred that the registrant 
also present such statements in dollars on the basis of 
the current exchange rate at the date of the most re- 
cent balance sheet included in the filing. All statements 
presented should reflect that single rate even if the rate 
was not the same in previous years for which statements 
are included. 


If there has been a material change in the rate of ex- 
change subsequent to the balance sheet date, the cur- 
rent rate at or about the date of filing should be used. 
The registrant should disc!ose the exchange rate used, 
the fact that records are maintained in foreign currency 
units and that the dollar statements are for the conven- 
ience of U. S. mvestors. 


G. Requirements for Audited or Certified Financial 
Statement 


Facts: 

Amendments adopted in Accounting Series Release No. 
155 changed the requirement in various forms from 
“certified” to “audited” financial statements. 


Question: 


Does the word “audited” have the same meaning as the 
word “certified”’? 
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Interpretive Response: 


No difference in meaning or change in requirements 

was intended or effected by ASR No. 155 which was 
a continuation of a program to conform the termin- 

ology used in the forms to that currently applied by 

the accounting profession (see ASR No. 125). 


Facts: 


The accountants’ report is qualified as to scope of audit, 
or the accounting principles used. 


Question: 


Does the staff consider the requirements for audited 
or certified financial statements met when the audi- 
tors’ opinion is so qualified? 


Interpretive Response: 


The staff does not accept as consistent with the require- 
ments of Rule 2-02(b) of Regulation S-X financial state- 
ments on which the auditors’ opinions are qualified 
because of a limitation on the scope of the audit, since 
in these situations the auditor was unable to perform 

all the procedures required by professional standards 

to support the expression of an opinion. This position 
was discussed in ASR No. 90 in connection with repre- 
sentations concerning the verification of prior years’ 
inventories in first audits. 


Financial statements for which the auditors’ opinions 
contain qualifications relating to the acceptability of 
accounting principles used or the completeness of dis- 
closures made are also unacceptable. (See ASR No. 4 
and with respect to a “going concern” qualification. 
ASR No. 155.) 


H. /ncorporation by Reference 
Facts: 


Certain of the registration (e.g., Form S-8) and reporting 
forms (e.g., Form 10-K) permit an annual report to 
shareholders to be incorporated by reference. 


Question 1: 


How does the staff interpret this provision? 
Interpretive Response: 


Incorporation by reference generally is permitted only 
if (1) the financial statements included in the annual 
report to shareholders substantially conform to the _ 
requirements of Regulation S-X, (2) a copy of the an- 
nual report to shareholders is attached to the form be- 
ing filed, and (3) any financial statements or schedules 
required by the instructions to the relevant form which 
are not included in such shareholders’ report are fur- 
nished in the registration statement or report being 
filed. 
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Question 2: 






Are the financial statements included in an annual report 
to shareholders the only statements that may be incor- 
porated by reference in Form S-8? 





Interpretive Response: 


The staff accepts the incorporation by reference of the 
financial statements included in filings on Forms S-1, 
S-7, S-9 and S-11 in a filing on Form S-8 provided that 
such statements are furnished to each of the recipients 
of Form S-8, and the registration statement contains a 
representation to that effect. 


Question 3: 


Since Rule 3-16(q) of Reguiation S-X calls for informa- 
tion with respect to unfunded past service costs not 
otherwise required by APB Opinion No. 8, does the 
staff permit financial statements not disclosing such 
costs to be incorporated by reference in Form S-8? 


Interpretive Response: 





If a registrant's annual report to shareholders does not 
include adequate disclosures with respect to pension 
fund information, the staff will accept incorporation 
by reference of such reports in a filing on Form S-8 
only if the following conditions are satisfied: 


1. The Financial Statements section in Form S-8 
includes the additional pension fund data in the 
form of an amended note to the financial statements; 





2. The amended pension fund note is audited by 
the registrant’s independent accountants; and 


3. The Summary of Earnings contains an appropri- 
ate cross reference to the Financial Statements sec- 
tion. 


|. Tax Loss Carryforward—Form 8-K 
Facts: 


Company 2z intends to utilize a tax loss carryforward 
which will generate an extraordinary credit. 


Question: 


Will the utilization of the tax loss carryforward trigger 
the filing requirements of Item 10(a) of Form 8-K? 


Interpretive Response: 


Although the utilization of a tax loss carryforward gen- 
erates an extraordinary credit, it is not the type of 
credit contemplated in Item 10(a) because the credit 

is determinable only aftenresults for the quarter’s oper- 
ations are determined and reported on Form 10-Q. 
Consequently, Form 8-K need not be filed to report an 
extraordinary credit derived from utilization of a 
carryforward tax loss if the extraordinary item is clearly 
set forth and explained in the registrant's reports on 
Form 10-Q. 























TOPIC 2: BUSINESS COMBINATIONS 


A. Purchase Method 
Facts: 


Registrant is to acquire Company A for common stock 
and Company B for common stock and cash. The cash 
is to be obtained from a private placement of prefer- 
red stock and a bank loan. However, the private place- 
ment is contingent upon the acquisition of Company A 
and the bank loan is contingent upon both the acquisi- 
tion of Company A and the private placement. 


Question: 


May the registrant account for the acquisitions of 
companies A and B on a pooling-of-interest basis 
and a purchase basis, respectively? 


Interpretive Response: 


The staff believes that although there are no express 
agreements between companies A and B, the cash 
contingencies create what amounts to mutual contin- 
gencies necessitating purchase treatment for both ac- 
quisitions. (See Interpretation 38 of APB Opinion No. 
16.) 


B. Merger Expenses 
Facts: 


A registrant that had been growing by acquisitions 
entered into a merger agreement which called for the 
issuance of shares of its common stock in exchange 
for all the outstanding shares of Company X. A frac- 
tion of each share to be issued was to be sold by the 
escrow agent and the proceeds used to pay the ex- 
penses of the transaction. These expenses totaled 
nearly $525,000 and consisted of a finder’s fee of 
$310,000 and various other legal, accounting and 
printing expenses. This total would be material to 
the combined income statement of the registrant and 
Company X. There was no prior fee arrangement be- 
tween Company X and the finder. 


The registrant proposes not to charge combined opera- 
tions for the merger expenses arguing that neither the 
spirit nor the specific provisions of APB Opinion No. 
16 would be violated because (a) the arrangements 
were determined by “arms-tength” negotiations be- 
tween buyer and seller; (b) the acquisition costs were 
borne proportionately by all Company X stockhold- 
ers; and (c) the merger agreement did not indicate that 
additional shares were to be issued to the stockholders 
for such costs. 


Question: 


Does the staff believe that this proposed treatment 
is appropriate? 






Interpretive ‘Response: 


The staff is of the view that all expenses relating to 
the merger would have to be charged to the combined 
income statement in compliance with APB Opinion 
No. 16. The registrant was growing by acquisitions, 
and these costs would be recurring and ordinary ex- 
penses. 


TOPiC 3: SENIOR SECURITIES 
A. Convertible Securities 
Facts: 


Company B proposes to file a registration statement 
covering convertible debentures. 


Question: 


In registration, what consideration should be given to 
the dilutive effects of convertible securities? 


Interpretive Response: 


If a convertible security is being registered, considera- 
tion must be given to the provisions of APB Opinion 
No. 15 governing the possible dilution of earnings 
per share resulting from assumed conversion of the 
security. 


Pro forma per share amounts provided as supplemental 
earnings per share data in accordance with paragraphs 
22 and 23 of APB Opinion No. 15 must be shown in 
the statement of operations and keyed to an appropri- 
ate explanatory note if such amounts vary materially 
from historical calculations. 


B. Fixed Charge Coverage Ratios for Debt and Pre- 
ferred Stocks 


Facts: 


Historical and pro forma ratios of earnings before fixed 
charges to fixed charges or to fixed charges plus pre- 
ferred dividends are required in prospectuses covering 
the sale of debt securities or preferred stock, respective- 
ly (e.g., Instructions 5 and 6 to Item 6 of Form S-1). 


Question: 


How should the income tax effects of the dividend on 
preferred stock be reflected? 


Interpretive Resporise: 


Preferred dividend requirements should be grossed up 
for income tax effect. The appropriate factor by 

which the preferred dividends should be grossed up can 
be derived in most cases by dividing income before in- 
come taxes by net income. 








SEC DOCKET/369 












C. Balance Sheet Presentation for Preferred Stock 
with Sinking Funds or Mandatory Redemption 
Features 


Facts: 


APB Opinion No. 10 and Rule 3-16(f) of Regulation 
S-X require that the involuntary liquidation value of 
preferred stock be shown within the equity section of 
the balance sheet whenever preferred stock is extend- 
ed on the fact of the balance sheet in an amount 
which is less than the involuntary liquidation value. 


Question: 


Since niether the opinion nor the rule directly dis- 
cusses the issue, at what amounts should the preferred 
stock be extended on the face of the balance sheet in 
the situations in which the company is required to re- 
deem the preferred stock? 


Interpretive Response: 


Preferred stock required to be redeemed by the com- 
pany whether by operation of a sinking fund or other- 
wise should be stated on the face of the balance sheet 
at an amount not less than the mandatory redemp- 
tion price. If the stated value of the preferred stock 

is less than the redemption price it is acceptable to re- 
flect the mandatory redemption amount in two cap- 
tions; one caption for the stated value and another 
for the capital surplus or excess of redemption value 
over stated value applicable to the preferred stock re- 
quired to be redeemed. 


If preferred stock with a mandatory redemption re- 
quirement has a fair value at date of issue which is 
less than the redemption value, it is acceptable to 
record the preferred stock at the fair value when it is 
issued and to increase the stated value of the prefer- 
red stock by accreting the difference between fair 
value and the redemption value. Periodic accretions, 
based on an interest method, should be reported on 
income statements and summaries of earnings along 
with the cash dividend requirements of preferred 
stocks as reductions of net income to arrive at the 
income applicable to common stock. The amount so 
computed for income applicable to common stock 
should be used to compute earnings per share unless 
the preferred stock is a common stock equivalent. 
However, the accretions and preferred dividends 
should be reported in such manner even if the prefer- 
red stock is a common stock equivalent. The accre- 
tions should be treated the same as cash dividend 
requirements on preferred stock for the purpose of 
computing fixed charge and preferred dividend 
coverage ratios. 


Preferred stock with mandatory redemption provi- 
sions which provide that the redemptions can be 
offset by any shares voluntarily converted should 

also be carried at mandatory redemption value since 
there is no way to know whether the conversion priv- 
ileges will be exercised. When preferred stock is con- 
verted, the total carrying value including accretions to 
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the date of conversions should be transferred to the 
common stock and paid-in capital. 


Whenever reference is made to “redemption value,” 
the staff will request that the wording be revised, if 
necessary, to state whether redemption is required 
through the operation of a sinking fund or otherwise, 
or whether redemption is solely at the option of the 
registrant. 


TOPIC 4: EQUITY ACCOUNTS 

A. Subordinated Debt 

Facts: 

Company E proposes to include in its registration state- 
ment a balance sheet showing its subordinate debt as a 
portion of stockholders’ equity. 

Question: 

Is this presentation appropriate? 

Interpretive Response: 

Subordinated debt may not be included in the stock- 
holders’ equity section of the balance sheet. Any pre- 
sentation describing such debt as a component of 
stockholders’ equity must be eliminated. Furthermore, 
any caption representing the combination of stockhold- 
ers’ equity and only subordinated debt must be de- 
leted. 

B. Subchapter S Corporations 


Facts: 


A Subchapter S corporation has undistributed earnings 
on the date its Subchapter S election is terminated. 


Question: 


How should such earnings be reflected in the financial 
statements? 


Interpretive Response: 


Such earnings must be included in the financial state- 
ments as additional paid-in capital. This assumes a 
constructive distribution to the owners followed by a 
contribution to the capital of the corporation. 


C. Change in Capital Structure 
Facts: 


A capital structure change due to a stock dividend, 
stock split or reverse split occurs after the date of the 
latest reported balance sheet but before the release 

of the financial statements or the effective date of the 
registration statement, whichever is later. 























Question: 


What effect must be given to such a change? 
Interpretive Response: 


Such changes in the capital structure must be given 
retroactive effect in the balance sheet. An appropri- 
ately cross-referenced note should disclose the retro- 
active treatment, explain the change made and state 
the date the change became effective. 


D. Quasi-Reorganizations 
Facts: 


Corporations occasionally realize income tax benefits 
attributable to losses which occurred prior to a quasi- 
reorganization of the corporation. 


Question: 
How should such income tax benefits be reflected? 
Interpretive Response: 


Income tax benefits attributable to losses which occur- 
red prior to a quasi-reorganization should be credited 

to additional paid-in capital with a corresponding charge 
to a provision for income taxes. The rationale for this 
treatment is that the income tax benefits result from 

the realization of a contingent asset which existed at 

the time of the quasi-reorganization, but which, quite 
properly, was not recognized as an asset at that time. 


E. Cheap Stock 
Facts: 


Shares are sometimes issued to selected persons just 
prior to or simultaneously with a first time public 
offering at less than the public offering price. Such 
shares are referred to as “cheap stock.” 


Question: 


What treatment is appropriate for cheap stock? 
Interpretive Response: 


Cheap stock must be treated as outstanding for all 
reported periods. The issuance of such stock should 
be given effect in earnings per share calculations in 

the same manner as a stock split or recapitalization 
effected contemporaneously with the first time pub- 
lic offering. Because of the nominal consideration 
received for the shares, it is not appropriate to use 
weighted averages in making the per share calculations 
required by APB Opinion No. 15. 


F. Savings and Loan Companies 


Facts: 


It is common practice in the savings and loan industry 


to deduct stock dividends from total stockholders’ 
equity rather than charge this to unappropriated re- 
tained earnings. The practice developed because the 
companies often had unappropriated retained earnings 
in an amount insufficient to cover the capitalized 
value of the stock dividends. 


Question: 

How should this practice be disclosed? 

Interpretive Response: 

To assure appropriate disclosure of this practice, the 
staff requests that a savings and loan holding com- 


pany use the following format in presenting the equity 
section of its balance sheet: 


Stockholders’ Equity 


Capital Stock XXX, XXX 
Additional Paid-In Capital 
Amounts paid in excess 
of par (or stated) 
value XXX,XXX 
Arising from stock 
dividends XX, XXX 
XXX, XXX 
Retained Earnings 
Appropriated to general 
reserves of associations 
($xxx,xxx—subject to 
income tax under cer- 
tain conditions) XXX,XXX 
Less reserves at date of 
acquisition by pur- 
chase* (xxx,xxx) 
XXX, XXX 
Unappropriated XXX,XXX 
XXX, XXX 
Market value of x% stock 
dividend (xx,xxx) 
Total retained earnings XXX, XXX 
Total Stockholders’ Equity XXX,XXX 


—— 


*May use “Less amounts eliminated 
in consolidation.” 


G. Receivables from Sale of Stock 
(1) Facts: 
Compensation often arises when capital stock is issued 


or is to be issued to officers or other employees at 
prices below market. 
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Question: 


How should the deferred compensation be presented in 
the balance sheet? 


Interpretive Response: 


The amounts recorded as deferred compensation should 
be presented in the balance sheet as a deduction from 
stockholders’ equity. This is generally consistent with 
the staff's position that accounts or notes receivable 
arising from transactions involving the registrant's 
capital stock should be presented as deductions from 
stockholers’ equity and not as assets. 


It should be noted that all amounts receivable from 
officers and directors resulting from sales of stock or 
from other transactions (other than expense advances 
or sales on normal trade terms) should be separately 
stated in the balance sheet irrespective of whether such 
amounts may be shown as assets or are required to be 
reported as deductions from stockholders’ equity. 


The staff will not suggest that a receivable from an 
officer or director be deducted from stockholders’ 
equity if the receivable was paid in cash prior to the 
publication of the financial statements and the pay- 
ment date is stated in a note to the financial state- 
ments. However, the staff would consider the subse- 
quent return of such cash payment to the officer or 
director to be part of a scheme or plan to evade the 
registration or reporting requirements of the securi- 
ties laws. 


(2) Facts: 


Occasionally the balance sheet of a corporate general 
partner must be presented in a registration statement. 
These balance sheets often disclose that the general 
Partner is a shell company with substantial notes or 
accounts receivable from its parent. Usually the re- 
ceivables were created through the sale of the shell’s 
stock in order to meet an “‘asset”’ test which the In- 
ternal Revenue Service utilizes in applying its “Safe 
Harbor” doctrine. 


Question: 

How should such receivables be treated? 
Interpretive Response: 

In these situations the receivables must be treated as 
deductions from stockholders’ equity in the balance 
sheet of the corporate general partner. 

TOPIC 5: MISCELLANEOUS ACCOUNTING 

A. Expenses of Offering 


Facts: 


Prior to the effective date of an offering of equity securi- 


ties, Company Y incurs certain expenses related to the 
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offering. 


Question: 


Should such costs be deferred? 
Interpretive Response: 


Specific incremental costs directly attributable to a 
proposed or actual offering of securities may pro- 

perly be deferred and charged against the gross pro- 
ceeds of the offering. However, management salaries 

or other general and administrative expenses may not 
be allocated as costs of the offering and deferred costs 
of an aborted offering may not be deferred and charged 
against proceeds of a subsequent offering. A short post- 
ponement (up to 90 days) does not represent an 
aborted offering. 


B. Gain or Loss from Disposition of Equipment 
Facts: 


Company A has adopted the policy of treating gains 
and losses from disposition of revenue producing 
equipment as adjustments to the current year’s pro- 
vision for depreciation. Company B reflects such gains 
and Icsses as a separate item in the statement of in- 
come. 


Question: 


Does the staff have any views as to which method is 
preferable? 


Interpretive Response: 


Gains and losses resulting from the disposition of 
revenue producing equipment should not be treated 
as adjustments to the provision for depreciation in 
the year of dispostion, but should be shown as a 
separate item in the statement of income. 


If such equipment is depreciated on the basis of group 
of composite accounts for fleets of like vehicles, gains 
(or losses) may be charged (or credited) to accumulated 
depreciation with the result that depreciation is ad- 
justed over a period of years on an average basis. It 
should be noted that the latter treatment would not 
be appropriate for (1) an enterprise (such as an air- 
line) which replaces its fleet on an episodic rather than 
a continuing basis or (2) an enterprise (such as a car 
leasing cornpany) where equipment is sold after limited 
use so that the equipment on hand is usually both fair- 
ly new and carried at amounts closely related to cur- 
rent acquisition cost. 


C. Accrued Vacation Pay 
Facts: 


Company B discloses its accrued vacation pay in a foot- 
note to its financial statements. 
































Question: 


Should accrued vacation pay be recorded in the fi- 
nancial statements? 


Interpretive Response: 


The staff believes that accrued vacation pay should 
be recorded in the financial statements. 


D. Reclassification of Self-Insurance Reserves 
Facts: 


Registrant proposed to reclassify a self-insurance 
reserve as additional accumulated depreciation to 
cover shortened average economic life as a result of 
casualty losses. 


Question: 
Is this accounting acceptable to the staff? 
Interpretive Response: 


No; such a reclassification would constitute an avoid- 
ance of the principles set forth in FASB No. 5 which 
require previously accrued self-insurance reserves to 
be reversed as an accounting change. 


E. Tax Benefit of Loss Carryforwards 
Facts: 


Paragraphs 45-47 of Accounting Principles Board 
Opinion No. 11 set forth very rigid standards for the 
current recognition of tax loss carryforwards. The 
opinion states that current recognition is expected 
to be “‘rare’”’ and in order to record the tax benefit 
currently the realization of the tax benefit asset 
must be “‘assured beyond any reasonable doubt.” 


Question 1: 
Will the staff accept the current recognition of the 
tax benefit of a loss carryforward in the case wherein 


the registrant has experienced the following earnings? 


Pre-tax Income (Loss) 





After deduction 
for discontinued 
operations and 
extraordinary 


Before deduction 
for discontinued 
operations and 
extraordinary 


charges _____ 
1970 $ 8,464,000 $ 8,464,000 
1971 9,059,000 9,059,000 
1972 12,226,000 12,226,000 
1973 1,860,000 (19,463,000) 


301,000 (7,078,000) 





Interpretive Response: 


It is the staff’s opinion that the “assured beyond any 
reasonable doubt” criterion established in APB Opin- 
ion No. 11 is one of the most restrictive tests contain- 
ed within the authoritative accounting literature. Ac- 
cordingly, the staff will expect: the evidence support- 
ing current recognition of a tax loss carryforward to 
be highly persuasive. 


As to the situation described above, although the regis- 
trant has reported pre-tax income from continuing 
operations for all of the years, the level of earnings has 
dropped rather significantly in the two most recent 
years. This downward trend indicates that a conse- 
quential degree of uncertainty exists as to the registrants 
ability to earn sufficient income in the future to realize 
the tax benefit. Stated differently, it would not appear 
that the realization of the tax benefit assets is “assured 
beyond any reasonable doubt; consequently, current 
recognition would not be appropriate. 


Question 2: 


Will the staff accept current recognition of the tax 
benefit of a tax loss carryforward in the situation 
wherein the registrant forms a subsidiary in a foreign 
country to conduct the same type of business as the 
registrant and (a) the losses incurred by the foreign 
subsidiary are normal, predictable losses of a start-up 
enterprise and (b) all other similar operations of the 
registrant have been profitable? 


Interpretive Response: 


In the staff’s view current recognition in the situation 
cited above would not be appropriate. Item 13 of 
Accounting Interpretations of APB Opinion No. 11 
states that “Loss carryforwards resulting from the intro- 
duction of products or services which have not achieved 
sufficient acceptance to product profits do not qualify 
for recognition prior to realization.” It is the staff's 
opinion that the spirit of this provision would preclude 
the current recognition of the tax benefits of start-up 
losses which create loss carryforwards. 


TOPIC 6: INTERPRETATIONS OF ACCOUNTING 


SERIES RELEASES 


A. Accounting Series Relezse No. 147—Improved 
Disclosure of Leases (adopted October 5, 1973) 


General Facts: 


ASR No. 147 expands the information required by 
Rule 3-16 of Regulation S-X to include disclosure of: 


(1) Total rental expense (with separate disclosure 
of contingent rentals and rentals related to noncapi- 
talized financing leases). 


(2) Minimum rental commitments under all noncancel- 
able leases (with separate disclosure of amounts appli- 
cable to noncapitalized financing leases). 
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(3) General terms and conditions related to leases. 


(4) The following with respect to noncapitalized 
financing leases: 


{i) the present value of the minimum lease commit- 
ment; 


(ii) information with respect to interest rates im- 
plicit in the leases; 


(iii) the present value of rentals to be received 
under subleases; and 


(iv) the impact upon net income if the leases had 
been capitalized. 


1. Definitions 
a. Contractual Arrangements 
Facts: 


The provisions of ASR No. 147 are applicable to “any 
contractual arrangement which has the economic char- 
acteristic of a lease.” 


Question: 
What is contemplated by this phrase? 
Interpretive Response: 


The phrase “contractual arrangement which has the 
economic characteristics of a lease’’ contemplates 

any contractual arrangement where a person has a 
right to the present and continuing use of property 

for a specified period of time in a manner similar to 

a lease arrangement. Making the distinction between 
such arrangements and, for example, long-term supply 
contracts occasionally may be difficult and will require 
judgment of the facts to determine the substance of 
the arrangement. In specific cases, the staff has taken 
the position that arrangements have been in substance 
a purchase of assets rather than either a “supply con- 
tract” or a “contractual arrangement which has the 
characteristics of a lease” and accounting according 

to the substance of the arrangement has been required. 


b. Gross Rental Expense 
Facts: 


Certain disclosures are not required if gross rental 
expense is less than 1% of revenues. 


Question: 

What is the definition of “gross rental expense?”’ 
Interpretive Response: 

“Gross rental expense” includes all rent expense incur- 


red during the year under cancelable, noncancelable, 
short-term, and long-term leases, including all contin- 
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gent rentals and before the deduction of sublease 
rentals. 


c. Noncancelable Lease 
Facts: 


Rule 3-16 (q)(2) defines a noncancelable lease “as 
one that has an initial or remaining term of more 
than one year and is noncancelable, or is cancelable 
only upon the occurrence of some remote contin- 
gency or upon the payment of a substantial penalty.” 


Question 1: 


Is this definition applicable only to Rule 3-16(q)(2) 
or to all of Rule 3-16(q)? 


Interpretive Response: 
The definition is applicable to all of Rule 3-16(q). 
Question 2: 


if a month-by-month lease is expected to be renewed 
beyond one year, should it be considered a “‘long- 
term lease?” 


Interpretive Response: 


Ordinarily month-by-month leases would not be 
considered long-term leases even though the expec- 
tation of either or both parties is that the lease will 
continue to be renewed over the economic life of 
the asset. 


d. Economic Life 
Facts: 


A financing lease is defined in ASR No. 147 “as a 
lease which ... covers 75% or more of the economic 
life of the property.” 


Question: 
What is the definition of “economic life?” 
Interpretive Response: 


The definition of “economic life” is the same as 
that given in footnote 1 of APB Opinion No. 27 
which reads: 


“The term economic life ... refers to the period 
during which the property is generally expected 
to be used for the purpose for which it was de- 
signed. Economic life is usually shorter than the 
physical life of the property. Also, economic 
life can cover a period of use by more than one 
user and is therefore not dependent upon the 
operating policies of any particular user.” 

















2. Financing Leases 
a. Renewal Options 
Facts: 


For the purpose of Rule 3-16(q) a lease is a financing 
lease if during the noncancelable lease period the lease 
covers 75% or more of the economic life of the pro- 
perty. 


Question: 


Should renewal options be considered as part of the 
noncancelable period? 


Interpretive Response: 


If at the date of entering the lease the terms of the 
renewal options are such as to make the exercising 

of the options virtually certain, the renewal period 
should be considered as.part of the noncancelable 
period. Although judgment about all facts is neces- 
sary, the history of renewals and the existence of 
material leasehold improvements having economic 
lives substantially longer than the original term of the 
lease are example of factors which may indicate the 
need to include the renewal period as part of the non- 
cancelable period. 


b. Recovery of Fair Market Value of Leased Property 
Facts: 


In addition to the definition noted above, a finance 
lease is also defined as a lease which during the non- 
cancelable lease period has terms which assure the 
lessor full recovery of the fair market value of the 
property at the inception of the lease plus a reason- 
able return on the use of the assets invested subject 
only to limited risks in the realization of the residual 
interest in the property and the credit risks generally 
associated with secured loans. 


Question 1: 


In making the determination whether the lessor is 
recovering the fair market value of the asset plus a 
reasonable return, should contingent rentals be 
considered? 


Interpretive Response: 


Contingent rentals should be included in the deter- 
mination of a recovery of the lessor’s investment 
plus a reasonable return whenever such rentals are 
reasonably assured at the inception of the lease 
such that the lessor will receive rental payments in 
excess of the stipulated fixed rental payments. (See 
Guideline 4 in ASR No. 147): 


Question 2: 


In making the determination as to recovery, what 
level of residual value should be assumed? 


Interpretive Response: 


Ordinarily the residual value in financing lease arrange- 
ments is expected to be a modest amount when con- 
sidered on a present value basis at the inception of the 
lease. 


Question 3: 


Leveraged leases frequently involve a long-term creditor 
and an equity participant. In determining whether a 
leveraged lease meets the recovery of investment cri- 
terion, should the investment and return to both the 
creditor and equity participant be considered or mere- 
ly the equity participant? 


Interpretive Response: 


In determining whether a leveraged arrangement meets 
the recovery of investment criterion the recovery and 
fair return to both the long-term creditor (lender) and 
lessor (equity participant) should be considered. In 
this manner leveraged leases (sometimes characterized 
as ““three-party” leases) are evaluated on the same 
bases as non-leveraged leases (i.e., “normal” two-party 
leases) for purposes of determining whether the lessee 
has entered into a financing lease arrangement. Where 
such arrangements exist it may be necessary to consider 
the tax benefits accruing to the lessor. Determination 
of such benefits may involve some subjectivity. (For 
example, it may necessitate making assumptions con- 
cerning the use of and return on excess cash flows 
derived in the early years of the lease. Financial state- 
ments of the lessor might be used to support such 
assumptions.) 


Question 4: 


Leases with governmental lessors frequently have 
rather low rates of return. Will the “recovery of invest- 
ment” criterion be met in such cases? 


Interpretive Response: 


Where government lessors are involved, if the present 
value of rental payments over the noncancelable lease 
term provides for a return which does not exceed the 
interest on the underlying financing, the recovery of 
investment criterion is considered met. Accordingly, 
a reasonable return comprehending a return of the 
original investment is sufficient for government 
lessors in order to meet the test for a financing lease. 


c. Separate Disclosure of Noncapitalized Financing 
Leases 


Facts: 


ASR No. 147 requires various disclosures if noncapi- 
talized financing leases are greater than 5% of the sum 
of long-term debt, stockholders’ equity and the pre- 
sent value of the minimum lease commitments. Other 
disclosures are required if the impact upon net income 
is greater than 3%. 
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Question 1: 


if (1) the present value of the minimum lease commit- 
ment of noncapitalized financing leases is less than five 
percent of the sum of long-term debt, stockholders’ 
equity and the present value of the minimum lease com- 
mitment and (2) the impact on net income required to 
be disclosed under Rule 3-16(q)(4) (iv) is less than three 
percent, may all separate disclosure related to noncapi- 
talized financing leases required under Rule 3-16(q) be 
omitted? 


Interpretive Response: 
Yes. 


Question 2: 


For the purpose of determining whether the dis¢losures 
with respect to noncapitalized financing leases are re- 
quired, how should the current portion of long-term 
debt and net losses be treated? 


Interpretive Response: 


In Rule 3-16(q)(4)(i) the sum for the 5% test should 
include the current portion of long-term debt and 

the computation of average net income should exclude 
loss years from both the numerator and denominator. 


d. Computation of Present Value of Noncapitalized 
Financing Leases 


Facts: 

The release states that in computing the present value 
of noncapitalized financing leases, amounts related to 
taxes, insurance, maintenance, and other operating 
expenses should be first deducted, if practicable (Rule 
3T6(q) (4) (i)). 

Question: 

Should similar deductions be made in computing min- 
imum rental commitments under noncancelable leases 
as required by Rule 3-16(q)(2)? 

Interpretive Response: 

No. 

Facts: 

ASR No. 147 calls for the disclosure of the present 
value of the minimum lease commitment for all non- 
capitalized financing leases at the interest rate impli- 
cit in the terms of the lease. 

Question: 

What guidelines can be offered for determining the 


implicit interest rate in noncapitalized financing 
leases? 
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Interpretive Response: 


The following guidelines are offered for determin- 
ing the implicit interest rate: 


(a) The lessor’s cost should be reduced by any 
investment tax credit known to have been received 
by the lessor before the implicit interest rate is 
computed. 


(b) For a government lessor the interest rate at 
which it borrowed to construct the facility may be 
used. A rate based upon general governmental bor- 
rowing rates for similar situations may be used if 
the above rate is not available. 


(c) For leveraged leases the implicit rate from the 
lessee’s view point should be used and not the rate 
applicable solely to the equity participant in the 
leveraged lease. Such rates may be substantially be- 
low current market rates due to the utilization by 
the lessor of excess cash flows from tax benefits 
experienced by such lessors early in the term of these 
leases. This approach is consistent with the concept 
that financing leases are an alternative form of finan- 
cing used by lessees to acquire property rights econ- 
omically similar to those obtained through owner- 
ship. 


e. Impact of Noncapitalized Financing Leases Upon 
Net Inccme 


Facts: 


ASR No. 147 calls for disclosure of “the impact upon 
net income for each period for which an income 
statement is presented if all noncapitalized financing 
leases were capitalized, related assets were amortized 
on a straight-line basis and interest cost was accrued 
on the basis of the outstanding lease liability.” 


Question 1: 


What is the underlying concept in measuring the 
impact on net income as if noncapitalized financing 
leases had been capitalized? 


Interpretive Response: 


In measuring the impact on net income as if all non- 
capitalized financing leases had been capitalized, the 
underlying concept is that of a capitalized commitment 
for property rights rather than the purchase of an asset. 
In circumstances where a financing exists it is a reason- 
able assumption that property rights exist which are 
economically similar to those obtained through owner- 
ship. If one company obtains its long-term assets 
through lease financing even though this may be the 
only method available to it, a consideration of its in- 
vestment merit requires disclosures such that it can be 
compared to the company which uses the purchase 
method of obtaining its assets and financing. 
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As an example of the property right concept, in com- 
puting the impact upon net income of the noncapitalized 
financing lease, the amortization period of the assumed 
capitalized asset should be the same term used in the 
present value computation. Thus a building on a 30 

year lease with an estimated 40 year life should be amor- 
tized in its entirety over the 30 year lease period for pur- 
poses of complying with this rule. The present value of 
the rentals should not be amortized over 40 years or be 
reduced by an estimated residual value before computing 
the amortization effect. This is consistent with the proper- 
ty right concept discussed above. 


Question 2: 


In determining whether the impact of noncapitalized 
financing leases exceeds 3% of average net income, is 
“net” income before or after discontinued operations, 
extraordinary items and the cumulative effect of a 
change in accounting principles? 


Interpretive Response: 


“Net” income means income before cumulative effect 
of change in accounting principle and therefore includes 
discontinued operations and extraordinary items. 


Question 3: 


Should contingent rentals be considered in computing 
the impact noncapitalized financing leases have upon 
net income? 


Interpretive Response: 


Rent expense (which includes contingent rentals) 
added back to income in determining net income im- 
pact should include only lease payments used in the 
present value computation. If contingent rentals are 
areasonably predictable component of the lessor’s 
return on investment and were so considered when the 
lease was negotiated, the present value computation 
should include contingent rentals so that computed 
depreciation and interest charges incorporate such 
contingent rentals when the net income impact is de- 
termined. If contingent rentals are not included in 

the present value computation, such amounts should 
be treated as additional period charges to be subtracted 
from the current period rent actually charged. Where 
actual contingent rentals vary significantly from the 
original estimate of such rentals, prior years should 

not be restated when reported in comparative data of 
subsequent years and any difference in such rentals in 
the current period should be treated as a current per- 
iod charge as described above along with an explanation 
of the existence of and the reasons for such a signifi- 
cant difference. 


Question 4: 


If noncapitalized financing leases had in fact been 
capitalized in the financial statements, other revenue 
and expense items might be different in amount. Is it 
acceptable to take these differences into account 
when computing the net income impact of noncapi- 





talized financing basis? 
Interpretive Response: 


Direct effects flowing from the capitalization assump- 
tion should be reflected in the determination of the 
impact on net income. An example of a direct effect is 
one that involves costs included in overhead pools in 
determination of inventory costs—lease payments on 
noncapitalized financing leases would be deducted 
from production costs and depreciation on the capi- 
talized asset would be included; however, the interest 
element of the lease payment would be considered 
interest expense and as a consequence would not be 
an element of inventory cost. 


Nondiscretionary adjustments such as profit sharing 
bonus determination also should be considered. Such 
nondiscretionary adjustments and their treatment 

are generally the same as those items described in con- 
junction with nondiscretionary adjustment discussed 
in Footnote 6 of APB Opinion No. 20. 


In making the income impact determination, regulated 
companies are not to assume that the present value of 
the noncapitalized financing leases are includible in the 
rate base. Therefore, no imputed revenue effect should 
be included in determination of the impact of capitaliza- 
‘jon on net income. Regulated companies may, however, 
:nclude in footnote disclosure a statement as to the im- 
ponderables of capitalization on the rate base and any 
consequent rate base adjustments and conclude that 

the impact on net income as determined and reported 
may not reflect what the results would have been if the 
noncapitalized leases had been capitalized. For example, 
a statement could be made that the impact would have 
been substantially reduced. However, quantification of 
such a reduction would not be appropriate. 


Question 5: 


How should the income tax effect of the assumed capi- 
talization of financing leases be computed? 


Interpretive Response: 


The tax effect of the impact on net income should be 
determined in accordance with the “with and without” 
computation approach described in paragraph 36 of 
APB Opinion No. 11 and not by application of the 
statutory or “effective” rate to the income effect of 
capitalization. 


Question 6: 


Is it acceptable to disclose the impact of selected major 
categories of noncapitalized financing leases rather 
than all such leases? 


Interpretive Response: 


The net income impact should be determined and 
disclosed on the basis of the aggregate impact of all 
financing leases taken together. Disclosure of the im- 
pact of selected major categories of property taken 
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alone will not be acceptable (although additioral dis- 
closure of this sort is acceptable to the staff). 


Question 7: 


In determining whether the impact of noncapitalized 
financing leases exceeds 3% of average net income, 
may income from subleases (both financing and opera- 
ting) be deducted? 


Interpretive Response: 


If a sublease meets the cirtieria of a financing lease 

as defined, it should be treated in the same manner 

as the primary lease for purposes of determining the 
net income impact. The present value of a sublease 
should be determined and that amount subtracted from 
the present value of the primary lease for purposes of 
computing the impact on net income. If a sublease is 
an operating lease, no present value determination 
and no adjustment for a sublease is appropriate in de- 
termining the net income impact. However, when dis- 
closure is made of the present value of financing leases 
separate disclosure of the present value of subleases 
pertaining to those leased properties should be made 
even if such subleases are operating leases. Such 
amounts should not be offset. 


3. Other Leases 
a. Land Leases and Leases Which Include Land 
Question: 


Do the provisions related to noncapitalized financing 
leases also relate to land leases which include land? 
If yes, how should such leases be handled? 


Interpretive Response: 


Land leases may qualify as financing leases under the 
return of investment plus a reasonable return criterion 
and should be disclosed in accordance with ASR No. 
147. Consistent with the property right concept, lease 
payments should be attributed to a return of capital 
as well as interest. The amount of the investment 
would be based on the fair value of the land at the 
incpetion of the lease. Residual values on a discount- 
ed basis should be relatively modest compared to the 
current cost or value of such land. Where improve- 
ments (whether owned or leased) have been made on 
the land, it would be appropriate to amortize the land 
over the life of such improvements. Capitalizable land 
leases would generally span relatively long periods of 
time, i.e., periods of sufficient duration to recover 
the fair value of the land plus a use of money factor. 


For leases including land as part of the assets under 
the lease the present value of the rentals should in- 
clude land and should be amortized over the term 

of the lease even though the present value of the por- 
tion of the rentals attributable to such land may be 
determined separately. The staff has taken the posi- 
tion that an “as if purchased” method of prorating 
rentals between land and other .assets is inconsistent 
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with the property right concept discussed above. 
b. Partial Space Leases 
Question: 


Are partial space leases (such as leases for terminal 
facilities entered into by airlines or leases for space 
in shopping centers) required to be considered and 
disclosed with other noncapitalized financing 
leases? 


Interpretive Response: 


Leases for airline terminal facilities should be dis- 
closed in accordance with ASR No. 147 if they meet 
the definition of a financing lease. Similarly, office 
space and shopping center leases should be included 

if they meet financing lease criteria. In most instances, 
office space leases are not expected to fall under 
these criteria. 


For shopping center leases the expected return on 
the particular lease involved should be considered 
rather than the over-all rate of return from the shop- 
ping center. A reasonable allocation of the lessor’s 
investment should be used. 


4. Miscellaneous 
a. Lease Data in Annual Reports to Shareholders 
Question: 


Is disclosure of the information called for by ASR 
No. 147 (and Rule 3-16(q)) required to be included 
in published annual reports to shareholders? 


Interpretive Response: 


Introductory material to ASR No. 147 states that 
the required disclosure is material information. The 
staff has taken the position that such information will 
be required in all filings with the Commission and is 
necessary for a fair presentation under proxy Rule 
14a-3(b)(2). Accordingly, such disclosures should be 
included in annual reports to shareholders. Disclosure 
indicating that this information is not required under 
generally accepted accounting principles or is unau- 
dited would not be acceptable to the staff. 


b. Disclosures Related to Capitalized Leases 
Question: 

Are leases which have been capitalized required to 
be set forth separately in disclosures under (1), (2) 
and (3) of Rule 3-16(q)? 

Interpretive Response: 


No. 


c. Waivers 

















Question: 


Will any waivers of the information required by ASR 
No. 147 be granted? 


Interpretive Response: 


A one time waiver of ASR No. 147 disclosures will be 
granted on request for years more than three years 
prior to the first annual period of reporting required 
after the effective date of ASR No. 147 in any of the 
Commission reporting forms which require informa- 
tion for more than three years. If disclosure was not 
required under the materiality guidelines for the first 
annual period of reporting required under the effec- 
tive date of the release, it would not be necessary 
normally to present the data for earlier periods. In 
cases where a dramatic change in leasing occurred, 
however, such disclosure might be necessary. Registrants 
and their public accountants wili have to exercise their 
judgment based on the facts in the individual case. 


d. Foreign Leases 

Question 1: 

Are there any unique considerations for foreign leases? 
Interpretive Response: 


No; however, the conditions and terms of leases to 
which foreign laws and customs are applicable should 
be interpreted in light of conditions prevailing in the 
country involved. 


Question 2: 


If leases call for payments to be made in foreign cur- 
rencies, does the staff have a preference between the 
current or historical rate in translating the payments 
to US dollars? 


Interpretive Response: 


When lease liability information required by ASR No. 
147 is maintained in a foreign currency, translation 
of the data at a current rate is appropriate. In the 
computation of the impact upon net income from 
noncapitalization of fiancing leases, the inclusion 

of the amortization of the leased asset using the his- 
torical rate is appropriate. 


e. Lease Data Related to Discontinued Operations 
Question: 


Is it necessary to disclose noncapitalized financing 
leases which are part of discontinued operations? 


Inte: sretive Response: 


Where noncapitalized financing leases are included 
in such operations disclosure should distinguish be- 
tween the income and liability effects on continuing 
and discontinued operations. 


f. Reevaluation Whether Lease is a Financing Lease 
Question: 


Is it necessary to reevaluate whether a lease is a finan- 
cing lease after the original determination? 


Interpretive Response: 


The original determination of whether a particular 
lease meets the definition of a financing lease should 
be made as of the time of entering the lease. A re- 
evaluation of the original determination would nor- 
mally be necessary only when a significant amendment 
is made to the terms of the original noncancelable lease 
period. However, leases which are acquired as part of 

a purchase business combination should be evaluated 
at the time the purchase is recorded for accounting 
Purposes in order to determine whether they are finan- 
cing leases requiring present value and net income im- 
Pact disclosures under the Rule. Similarly, where re- 
newal options were not considered as part of the ori- 
ginal financing lease term, the subsequent exercise of 
the option should be classified as a financing lease or 
operating lease based on the facts existing at the date 
the renewal of the lease under the option is agreed 
upon. 


B. Accounting Series Release No. 148—Disclosure of 
Compensating Balances and Short-Term Borrowing 
Arrangements (adopted November 13, 1973 and 
modified by ASR No. 172 adopted on June 13, 1975) 
General Facts: 

ASR No. 148 amends Regulation S-X to include: 

(1) Disclosure of compensating balance arrangements. 
(2) Segregation of cash for compensating balance 
arrangements that are legal restrictions on the avail- 


ability of cash. 


(3) Disclosure of data related to short-term borrow- 
ings including: 


(i) general terms and conditions 

(ii) average short-term borrowings outstanding during 
the period and the highest month end balance during 
the period. 

(iii) average interest rate for the period and on bor- 
rowings outstanding at the end of the period and the 
manner in which such coverages were computed. 

1. Applicability 

a. Annual Reports to Shareholders 

Question: 

Does the absence of the data required by ASR No. 


148 in the annual report to shareholders preclude 
the registrant from incorporating such annual report 
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by reference in Form S-8? 
Interpretive Response: 


The absence of ASR No. 148 data from the annual 
report to shareholders would not preclude the incor- 
poration of such a report by reference in a Form S-8 
filing. Although ASR No. 148 is not intended to ex- 
tend disclosure in annual reports to shareholders be- 
yond that already required by generally accepted 
accounting principles (GAAP), registrants and their 
auditors are reminded that GAAP requires specific 
disclosure of restricted or pledged cash balances. 


b. Arrangements with Other Lending Institutions 
Question: 


In addition to banks, is ASR No. 148 applicable to 
arrangements with factors, commercial finance com- 
Panies or other lending entities? 


Interpretive Response: 


Yes. 


c. Bank Holding Companies and Brokerage Firms 
Question: 


Do the provisions of ASR No. 148 apply to bank 
holding companies and to brokerage firms filing 
under Rule 17a-5(k)(1). 


Interpretive Response: 


Yes; however, brokerage firms are not expected to 
meet these requirements when filing Form X-17a-5. 


d. Financial Statements of Parent Company and 
Unconsolidated Subsidiaries 


Question: 


Are the provisions of ASR No. 148 applicable to 
parent company financial statements in addition to 
consolidated financial statements? To financial state- 
ments of unconsolidated subsidiaries? 


Interpretive Response: 


ASR No. 148 data for consolidated financial state- 
ments only will generally be sufficient when a filing 
includes consolidated and parent company financial 
statements. Such data are required for each uncon- 
solidated subsidiary or other entity when a filing is . 
required to include complete financial statements 
of those entitities. When the filing includes summar- 
ized financial data in a footnote about such entities, 
the disclosures under ASR No. 148 relating to the 
consolidated financial statements will be sufficient. 


e. Foreign Lenders 


Question: 
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Are ASR No. 148 disclosure requirements applicable 
to arrangements with foreign lenders? 


Interpretive Response: 
Yes. 
2. Classification of Short-Term Obligations 


a. Financial Accounting Standards Board Statement 
No. 6 


Facts: 


In June 1975 the Financial Accounting Standards 
Board issued Statement of Financial Accounting 
Standard No. 6 relating to the classification of short- 
term obligations expected to be refinanced. State- 
ment No. 6 is effective on and after December 31, 
1975. ASR No. 148, in the section entitled ‘“‘Com- 
merical Paper and Debt Roll-over,”” makes certain 
statements regarding debt refinancing. 


Question 1: 

Will the SEC continue to accept financial statements 
for periods ending prior to December 31, 1975 which 
comply with ASR No. 148 but do not comply with 
Statement No. 6? 

Interpretive Response: 

Yes, however earlier application of Statement No. 6 
in lieu of ASR No. 148 and associated interpretations 
is encouraged. 


Question 2: 


Will the provisions of ASR No. 148 be superseded by 
Statement No. 6? 


Interpretive Response: 

Yes. This was announced in ASR No. 172 which makes 
Statement No. 6 applicable to all financial statements 
filed with the Commission which contain a balance 
sheet dated on or after December 26, 1975. 

b. Other Classifications af Debt Due Within One Year 
Facts: 

A number of companies, generally public utilities, 

have displayed short-term (“interim’’) debt in their 


financial statements as follows: 


Current liabilities excluding amounts 
due within one year expected to be 


refinanced: 
Accounts payable $ 1,500 
Dividends payable 500 
Interest payable 1,000 





















Interim debt due within one year but 


intended to be refinanced $ 2,500 
Long-term debt $25,000 


Under this presentation, no figure is labled ‘‘total cur- 
rent liabilities” and interim debt is not excluded from 
any section of the balance sheet titled “current lia- 
bilities,” but a separate sub-total may be included. 


Question 1: 


Will a presentation in this manner be acceptable for 
balance sheets prior to December 31, 1975? 


Interpretive Response: 


For interim debt due within one year but intended to 
be refinanced by a company with a record of refinan- 
cing such amounts and with a strong credit standing, 
a presentation along the lines described above will be 
acceptable to the staff prior to the effective date of 
ASR No. 172. 


Question 2: 


Will the staff accept the classification of the current 
portion of long-term debt in a fashion similar to the 
classification of interim debt in the example above? 


Interpretive Response: 


If the company intends to refinance the current por- 
tion of long-term debt, has a record of refinancing 
such amounts and has a strong credit standing, classi- 
fication in the manner suggested will be acceptable 
prior to the effect ive date of ASR No. 172. Such 
disclosure shall be in the Form 10-K and in annual 
reports to shareholders incorporated by reference in 
the Form S-8. 


c. Debt Related to Long-Term Projects 
Facts: 


Companies engaging in a significant long-term con- 
struction programs frequently arrange for revolving 
cover loans which extend until the completion of 
long-term construction projects. Such revolving cover 
loans are typically arranged with substantial financial 
institutions and typically have the following charac- 
teristics: 


(a) A firm long-term mortgage commitment is ob- 
tained for each project. 


(b) Interest rates and terms are in line with the 
company’s normal borrowing arrangements. 


(c) Amounts are equal to the expected full mort- 
gage amount of all projects. 


(d) The company may draw down funds at its op- 
tion up to the maximum amount of the agreement. 





(e) The company uses short-term interim construction 
financing (commercial paper, bank loans, etc.) against 
the revolving cover loan. Such indebtedness is rolled 
over or drawn down on the revolving cover loan at the 
company’s option. The company typically has regular 
bank lines of credit, but these generally are not legally 
enforceable. 


Question: 


Prior to the effective date of FASB No. 6 and ASR No. 
172, will the classification of loans such as described 
above as long-term be acceptable? 


Interpretive Response: 


Where such conditions exist providing for a firm com- 
mitment throughout the construction program as well 
as a firm commitment for permanent mortgage finan- 
cing, and where there are no contingencies other than 
the completion of construction, the guideline criteria 
are met and the borrowing under such a program 
should be classified as long-term with appropriate dis- 
closure. 


3. Compensating Balances 


a. Compensating Balances for Future Credit Avail- 
ability 


Facts: 


Rules 5-02-1 and 5-02-18 have been expanded to re- 
quire disclosure of compensating balances in order 
to avoid undisclosed commingling of such balances 
with other funds having different liquidity character- 
istics and bearing no determinable relationship to 
borrowing arrangements. Rule 5-02-1 also requires 
footnote disclosure distinguishing the amounts of 
such balances maintained under a formal agreement 
to assure future credit availability. 


Question: 


In disclosing compensating balances maintained to 
assure future credit availability, is it necessary to 
segregate compensating balances for an unused por- 
tion of a regular line of credit when a total compen- 
sating balance amount covering both used and unused 
amounts of a line of credit is disclosed? 


Interpretive Response: 

No. 

b. Changes in Compensating Balances 

Facts: 

ASR No. 148 guidelines indicate the need for addi- 
tional disclosures where compensating balances were 


materiallly greater during the period than at the end 
of the period. 
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Interpretive Response: 


Both. 


c. Float 


Facts: 


ASR No. 148 states that ‘““compensating balance arrange- 
ments ... are normally expressed in terms of collected 
bank ledger balances but the financial statements are 
presented on the basis of the company’s books. In order 
to make the disclosure of compensating balance amounts 
... consistent with the cash amounts reflected in the fi- 
nancial statements the balance figure agreed upon by the 
bank and the company should be adjusted if possible by 
the estimated float.” 


Question: 


In determining the amount of “float” as suggested by 
ASR No. 148 guidelines, frequently an adjustment to 
the bank balance is required for “‘uncollected funds.” 
On what basis should this adjustment be estimated? 


Interpretive Response: 


The adjustment should be estimated based upon the 
method used by the bank or a reasonable approxima- 
tion of that method. The following is a sample compu- 
tation of the amount of compensating balances to be 
disclosed where uncollected funds are involved. 


Assumptions: 


The company has agreed to maintain compensating 
balances equal to 20% of short-term borrowings. 


Short-term borrowings $10,000,000 
Compensating balances per bank 

balances 2,000,000 
Estimated float (approximates the 

excess of outstanding checks over 

deposits in transit) 480,000 
Estimated uncollected funds 320,000 
Computation: 

Compensating balances per bank 

balances 2,000,000 
Estimated uncollected funds 320,000 
Estimated float (480,000) 
Compensating balances stated in 

terms of a book cash balances 

and to be disclosed $ 1,840,000 
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4. Miscellaneous 


a. Periods Required 





Question: 





For what periods are ASR No. 148 disclosures required? 





Interpretive Response: 


Disclosure of compensating balance arrangements are 
required for the latest fiscal year and as of the end of 
any later interim period which is required to be pre- 
sented in accordance with Commission rules set forth 
elsewhere. Other disclosures called for in ASR No. 148 
are required for all other periods required to be pre- 
sented by Commission rules (except that ASR No. 148 
disclosure is not required for any periocs ending prior 
to December 31, 1973). 


b. 10-Q Disclosures 

Question: 

Are ASR No. 148 disclosures required in 10-Q’s? 
Interpretive Response: 


In general, ASR No. 148 disclosures are not required 
in Form 10-Q. However, in some instances material 
changes in borrowing arrangements or borrowing levels 
may give rise to the need for disclosure either in Form 
10-0 or Form 8-K. 


c. Determining Average Interest Rate 
Question: 


In disclosing the means of determining the weighted 
average interest rate of approximate average aggre- 
gate short-term borrowings outstanding during the 
period (Rule 5-02.25(b)), will a description using 
such words as “daily,” “‘weekly,” “monthly,” gener- 
ally be acceptable? 


Interpretive Response: 

Yes. 

C. Accounting Series Release No. 149—Improved 
Disclosure of Income Tax Exepnse (adopted No- 
vember 28, 1973) 

General Facts: 


ASR No. 149 amends Regulation S-X to include: 


(1) Disclosure of tax effect of timing differences 
comprising deferred income tax expense. 


(2) Disclosure of amounts of taxes currently pay- 
able, deferred taxes, taxes applicable to operating 
losses and net deferred investment tax credits appli- 
cable to U. S., foreign and other income taxes. 

















(3) Disclosure of expected cash outlay for income 
taxes with respect to any of the succeeding three 
years if such outlay will substantialiy exceed income 
tax expense for such year. 


(4) Reconciliation between the statutory Federal 
income tax rate and the effective tax rate. 


1. Inclusion in Annual Report 

Question: 

if an annual report which is to be incorporated by 
reference in a Form S-8 does not contain the infor- 
mation required by ASR No. 149, will it be necessary 
to include such information in a supplemental foot- 
note to the summary of earnings? 

Interpretive Response: 

Yes. 

2. Tax Rate 

Question 1: 

In reconciling to the effective tax rate should the 
rate used be a combination of state and Federal in- 
come tax rates; 


Interpretive Response: 


No, the reconciliation should be made to the Federal 
income tax rate only. 


Questicn 2: 


What is the “applicable statutory Federal income tax 
rate?” 


Interpretive Response: 


The applicable statutory Federal income tax rate is 
the normal rate applicable to the reporting entity. 


Hence, the statutory rate for a U. S. partnership is zero. 


For U. S. corporations, the statutory rate is 22% on the 
first $25,000 of taxable income and 48% on the excess 
over $25,000. Therefore, the “normalized rate” for 
corporations will fluctuate in the range between 22% 
and 48% depending on the amount of pre-tax account- 
ing income a corporation has. 


(NOTE: The corporate surtax exemption and rates 
have been modified for calendar year 1975 by the Tax 
Reduction Act of 1975. Such changes should be recog- 
nized in computing the ‘‘normalized rate” for periods 
covering 1975.) 


3. Taxes of Investee Company 

Question: 

If a registrant records its share of earnings or losses of 
@ 50% or less owned person on the equity basis and 


such person has an effective tax rate which differs by 
more than 5% from the applicable statutory Federal 








income tax rate, is a reconciliation as required by 
Rule 3-16(0)(3) necessary? 


Interpretive Response: 


Whenever the tax components are known and ma- 

terial to the investor's (registrant's) financial position 
or results of operations, appropriate disclosure should 
be made. In some instances where 50% or less owned 
persons are accounted for by the equity method of 
accounting in the financial statements of the regis- 
trant, the registrant may not know the rate at which 
the various components of income are taxed and it may 
not be practicable to provide disclosure concerning 
such components. 


It should also be noted that it is generally necessary 
to disclose the aggregate dollar and per-share effect 
of situations where temporary tax exemptions or 
“tax holidays” exist, and that such disclosures are 
also applicable to 50% or less owned persons. Such 
disclosures should include a brief description of the 
factual circumstances and give the date on which the 
special tax status will terminate. See paragraph D of 
Topic 10. 


4. Net of Tax Presentation 
Question: 


What disclosure is required when an item is reported 
on a net of tax basis (e.g., extraordinary items, dis- 
continuance or disposals of business segments, or 
cumulative adjustment related to accounting change)? 


Interpretive Response: 


When an item is reported on a net of tax basis, addi- 
tional disclosure of the nature of the tax component 
should be provided by reconciling the tax component 
associated with the item to the applicable statutory 
Federal income tax rate or rates. 


5. Loss Years 
Question: 


Is a reconciliation of a tax recovery in a loss year 
required? 


Interpretive Response: 


Yes, in loss years the actual book tax benefit of the 
loss should be reconciled to expected normal book 
tax benefit based on the applicable statutory Federal 
income tax rate. 


6. Foreign Registrants 
Question 1: 


Occassionally, reporting foreign persons may not 
operate under a normal income tax base rate such 
as the current U. S. Federal corporate income tax 
rate. What form of disclosure is acceptable in these 
circumstances? 
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Interpretive Response: 


In such instances, reconciliations between year-to- 
year effective rates or between a weighted average 
effective rate and the current effective rate of total 
tax expense amy be appropriate in meeting the 
requirements of Rule 3-16(0)(3). A brief description 
of how such a rate was dtermined would be required 
in addition to other required disclosures. Such an 
approach would not be acceptable for a U. S. regis- 
trant with foreign operations. Foreign registrants 
with unusual tax situations may find that these 
guidelines are not fully responsive to their needs. In 
such instances, registrants should discuss the matter 
with the staff. 


Question 2: 


Where there are significant reconciling items that 
relate in significant part of foreign operations as 
well as domestic operations, is it necessary to dis- 
close the separate amounts of the tax component by 
geographical area, e.g., statutory depletion allow- 
ances provided for by U. S. and by other foreign 
jurisdictions? 


Interpretive Response: 

It is not practicable to give an all-encompassing 
answer to this question. However, in many cases 
such disclosure would seem appropriate. 

7. Securities Gain and Losses 

Question: 

If the tax on the securities gains and losses of 
banks and insurance companies varies by more than 
5% from the applicable statutory Federal income 
tax rate (currently 48% of income tax before tax), 
should a reconciliation to the statutory rate be pro- 
vided? 

Interpretive Response: 


Yes. 


D. Accounting Series Release No. 163—Capitalization 


of Interest by Companies Other Than Public Utilities 
(adopted November 14, 1974). 


General Facts: 


ASR No. 163 sets forth the Commission’s policy with 
respect to interest capitalization and makes certain 
amendments to Regulation S-X: 


(1) Companies other than public utilities, savings and 
loans and retail land sales companies, which had not, 
as of June 21, 1974, publicly disclosed an accounting 
policy of capitalizing interest costs shall not follow 
such a policy in financial statements filed with the 
Commission covering fiscal period ending after June 
21, 1974. 
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(2) The amount of interest capitalized shall be disclosed 
in the face of the income statements. 


(3) Disclosure shall be made of the effect on net income 
of capitalizing interest as opposed to charging such inter- 
est to expense. 


(4) Disclosure shall be made as to why interest is capi- 
talized and how the amount is determined. 


1. Disclosure of Past Practice 
Question 1: 


If a registrant has previously capitalized material 
amounts of interest and this fact was not disclosed, 
may the practice be continued after June 21, 1974? 


Interpretive Response: 


Where interest costs capitalized in financial statements 
filed with the Commission are material in relation to 

net income in at least one of the five fiscal years prior 

to June 21, 1974 date but were not disclosed, the staff 
has generally indicated that it will not object to the 
continued application of the interest capitalization policy 
if Form 10-K for the previous year or Forms 10-Q for 
the current year, as appropriate, are amended making 
meaningful disclosure of the.registrant’s policy. 


The registrant should adivse the staff by letter, why 
disclosure of such policy of the registrant was not 
made in prior filings with the Commission and should 
amend prior filings to adequately disclose this policy. 


Question 2: 


If a registrant has previously capitalized immaterial 
amounts of interest and has not disclosed this fact, 
may the practice be continued after June 21, 1974? 


Interpretive Response: 


The staff is of the view that a registrant which has 

not disclosed an interest capitalization policy and has 
not previously capitalized material amounts of inter- 
est in relation to net income cannot successfully sus- 
tain that it has a policy of capitalizing interest. How- 
ever, as long as the amounts are immaterial the staff will 
not object if the registrant continues to follow its exist- 
ing practice. 


2. Disclosure In Annual Reports to Shareholders 
Question: 

Is disclosure of capitalized interest on the face of the 
income statement required in annual reports to share- 
holders which are incorporated by reference in Form 


S-8? In Summaries of earnings? 


Interpretive Response: 


Yes, in both cases. 























3. Waivers and Exceptions 
Question: 


Are there examples where the staff has granted waivers 
from the provisions of ASR No. 163? 


Interpretive Response: 


In one case a lessor capitalized interest costs on debt 
funds used to finance the construction of an asset 

to be leased on a full payout basis over its economic 
life (the lease was equivalent to a sale). In this situa- 
tion the staff was of the view that a sale occurred and 
the costs of financing the construction are for the 
benefit of the lessee (buyer). Accordingly, the staff 
did not object to the lessor including interest with the 
other costs of the leased property. 


In another case a registrant requested that the release 
not be applied to the registrant's cattle feeding limited 
partnerships organized after June 21, 1974. The re- 
gistrant had publicly disclosed its policy of capitalizing 
interest in cattle inventories in cattle feeding limited 
partnerships organized by the registrant prior to June 
21, 1974 in which it was the general partner. The staff 
was of the view that the registrant could continue to 
capitalize interest costs in cattle inventories of cattle 
feeding limited partnerships in which the registrant 
was the general partner. 


E. Accounting Series Release No. 166—Disclosure of 
Unusual Risks and Uncertainties in Financial Report- 
ing (adopted December 23, 1974) 


General Facts: 


ASR No. 166 discusses changing risk characteristics 

in assets of enterprises and the need to fully disclose 
such changes. The ASR also gives the following illus- 
trative examples of disclosures that might be appropri- 
ate in periods of uncertainty: 


(1) Expansion of information related to loan loss 
reserves to include adequacy of security, level of de- 
linquencies, concentration of portfolio, etc. 


(2) Displaying declines in marketable securities on 
the face of the financial statements. 


(3) Disclosure of the uncertainty as to recovery of 
deferral of fuel costs by public utilities. 


(4) Disclosure of significant dependence upon a small 
number of projects. 


1. Market Value Changes 


Facts: 


ASR No. 166 states that ‘“consideration should be 
given to including disclosure on the fact of the balance 
sheet ... and the income statement ... of market value 
changes.” 






Question 1: 


What should be the basis of judging materiality in 
determining whether disclosure discussed above is 
appropriate? Also, for how many periods should 
the disclosure be given? 


Interpretive Response: 


With respect to disclosures pursuant to ASR No. 166, 
income statement amounts will be considered ma- 
terial and should be disclosed if they are material in 
relation to either investment income or net income. 
Similarly, balance sheet amounts will be considered 
material and should be disclosed if they are material 
in relation to stockholders’ equity. 


When such disclosure is necessary (as it will be in 
almost all cases involving material changes in market 
value as compared to investment income or net in- 
come) it should be given for all years in the statements. 
Disclosure should be made in alll financial statements 
filed, as for example in an insurance company’s subsi- 
diary’s separate statements, in parent company finan- 
cial statements if the parent has a portfolio of its own 
and in consolidated statements. 


Question 2: 


If disclosure is given on the face of the financial state- 
ments of market value changes and, significant changes 
occur subsequent to the end of the period but before 
the issuance of the financial statements, may market 
value changes based upon the later values be used? 


Interpretive Response: 


The amounts shown in the face of the balance sheet 
and the income statement should reflect values at the 
end of the periods and changes in value during the 
period, respectively. If market values have changed 
substantially since year-end, that information should 
normally be shown in the footnote, but no objection 
will be made by the staff if it is also shown in the face 
of the statement. Recovery of market value prior to 
the reporting date is not sufficient reason to eliminate 
this disclosure since one of the primary purposes is to 
disclose the volatility of market values in relation to 
assets and net income. 


2. Insurance Companies 
Facts: 


ASR No. 166 urges insurance companies to continue 
using (or to adopt) the accounting method which 
calls for equity investments to be shown at market 
value with the difference between that value and cost 
shown in the stockholders’ equity section of the bal- 
ance sheet. This presentation is optional. 


Question: 


When an insurance company shows its equity invest- 
ments at market value, may the parent (if not primarily 
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an insurance holding company) elect not to choose the 
same accounting treatment for consolidation purposes? 


Interpretive Response: 


APB Opinion No. 18 is interpreted by some, but not by 
others, to require the same accounting in both parent 
and subsidiary. The staff will accept filings either way. 
Because of this uncertainty, the staff will also accept 
filings where the consolidated financial statements 

show equity investments by insurance company subsi- 
diaries at market and equity investments by the parent 
or non-insurance subsidiaries at cost. If a company wish- 
es to show both of these items at market with the differ- 
ences shown in the equity accounts, it should be dis- 
cussed with the staff. 


The AICPA has recently issued an auditing interpreta- 
tion on Evidential Matter for the Carrying Amount of 
Marketable Securities published in the Journal of Ac- 
countancy in April 1975 which also discusses balance 
sheet presentation including changes in character of 
investment from short-term to long-term. The interpre- 
tation should be consulted when these matters are be- 
ing considered. 


TOPIC 7: REAL ESTATE COMPANIES 
A. Reporting Requirements 
Facts: 


Release No. 33-5611 rescinded the rules that required 
certain real estate companies to file quarterly finan- 
cial data on Form 7-Q. That release also adopted 
amendments to Form 10-O to require a statement of 
source and application of funds on a quarterly basis 
from all registrants. Form 10-K requires such data 
from all registrants on an annual basis. 


Question: 


Should real estate companies present the funds data 
in their quarterly report on 10-O and annual report 
on Form 10-K in the same format as in rescinded 
Form 7-Q? 


Interpretive Response: 


For most real estate operations the staff is of the 

view that registrants should present funds data in their 
quarterly reports on Form 10-0 and annual reports on 
Form 10-K in the same general format outlined in 
rescinded Form 7-Q. The format used in the old Form 
7-Q had been specifically designed to provide impor- 
tant information for analysis of such entities. 


B. Gains or Losses on Investments in Real Estate 
Facts: 
Instruction 1 to Item 6(a) of Form S-11 states that a 


realized gain or loss on investments in real estate must 
be shown in the summary of operations as a separate 
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item (less applicable tax) after income from continuing 
and discontinued operations. Paragraph 26 of APB 
Opinion No. 30 states that: “A material event or 
transaction that is unusual in nature or occurs infre- 
quently but not both, and therefore does not meet 
both criteria for classification as an extraordinary 
item, should be reported as a separate component 
of income from continuing operations ... Such items 
should not be reported on the face of the income 
statement net of income taxes or in any manner in- 
consistent with ... this Opinion ....” 

















Question: 
Are these provisions in conflict? 
Interpretive Response: 


The presentation required in Form S-11 may seem 

to conflict with paragraph 26 of APB Opinion No. 30, 
however, the exceptions to paragraph 26 specified in 
footnote No. 8 to APB Opinion No. 30 indicate that 
paragraph 26 does not apply to specific industry sit- 
uations for which audit guides exist. The staff be- 

lieves that the reporting for real estate companies | 
follows a well-defined format such as those contem- 

plated by footnote No. 8 (see Accounting Interpre- 
tation No. 3 of APB Opinion No. 19). Consequent- 
ly, registrants required to file on Form S-11 or requir- 
ed to use the format of Form S-11 in reports on Form 
10-K must report realized gains or losses on invest- 
ments in real estate in accordance with Instruction 1 
to Item 6(a) of Form S-11. 








C. Land Development Companies 
Facts: 


Much of the revenue generated by registrants en- 
gaged in retail land sales activities is represented by 
long-term receivables and their revenue recognition 
policies are generally out of phase with the actual 
receipt of cash. Unless this fact is recognized and 
properly reflected in the statement of changes in 
financial position, the actual effect of operations on 
the flow of funds will not be apparent. 


Question: 


Does the staff have a format that it recommends for 
such situations? 


Interpretive Response: 


A statement of changes in financial position for regis- 
trants engaged in land development activities which 
begins with “Income before extraordinary items” 
should include as specific items recognized in de- 
termining that income which did not provide or use 
funds (a) an amount representing collections of 
contracts receivable relating to prior years (an addi- 
tion to income before extraordinary items) and (b) 
an amount representing uncollected receivables from 
sales of the current year (a deduction from income 
before extraordinary items). An illustration follows: 





(Heading) 


19xx 19xx 


Source of funds: * 


Income before extraordinary 


items $xx,xxx  $xx,xxx 


Add (deduct) items not 
affecting funds: 


Provision for depreciation XXX XXX 





| Provision for cost of 
| development of land 
| sold X,XXX X,XXX 


| Provision for contract 
cancellations XXX XXX 


| Collection of contracts 
receivable relating to 
| prior years’ sales X,XXX x,XXX 


current year’s sales (xx,xxx) (xx, xxx) 





| Contracts receivable on 


Funds provided (used) 
by operations before 
extraordinary items xX, XXX (xxx) 


"Descriptions of line items assume an unclassified 
balance sheet and the accrual method of report- 
ing income. 


As stated in paragraph 10 of APB Opinion No. 19, an 
acceptable alternative is to begin with total revenue 
that provided working capital during the period and 
deduct operating costs and expenses that required the 
outlay of working capital or cash during the period. 


D. Schedules of Real Estate and Accumulated Depre- 
ciation, and of Mortgage Loans on Real Estate 


Facts: 

Whenever investments in real estate or mortgage loans 
on real estate are significant, the schedules of such 
items (see Rules 12-42 and 12-43 of Regulation S-X) 
are required in a prospectus. 


Question: 


Is such information also required in annual reports to 
shareholders? 


Interpretive Response: 
i For purposes of complying with Rules 14a-3 and 14c-3, 


the staff is of the view that the information required 
by these schedules should be included in the financial 


statements in the annual report to shareholders, 
although some condensation may be appropriate. 


E. Income before Depreciation 

Facts: 

Occasionally an income statement format will 
contain a subtotal or caption titled ““Income before 
depreciation and depletion.” 

Question: 

Is this caption appropriate? 

Interpretive Response: 

The staff objects to this presentation because in 
the staff’s view the presentation may suggest to 
the reader that the amount so captioned represents 
cash flow for the period, which is rarely the case 
(see ASR No. 142). 

TOPIC 8: RETAIL COMPANIES 

A. Sales of Leased or Licensed Departments 
Facts: 

Department stores and other retailers customarily 
include the sales of leased or licensed departments 
in the amount reported as “total revenues.” 
Question: 

Does the staff have any objection to this practice? 
Interpretive Response: 

The staff has no objection to this practice so long 
as the sales of leased or licensed departments are 
either presented as a separate revenue line item in 
the income statement or disclosed in an appropri- 
ately referenced note to the income statement. 

B. Finance Charges 

Facts: 


Department stores and other retailers impose finance 
charges on credit sales. 


Question: 

How should such charges be disclosed? 
Interpretive Response: 

As a minimum, the staff requests that the amount 
of gross revenue from such charges be stated in a 
footnote and that the income statement classifica- 


tion which includes such revenue be identified. The 
following are examples of acceptable disclosure: 
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EXAMPLE 1 
Consumer Credit Operations: 
The results of the Consumer Credit Operations which are 
included in the Statement of Earnings as a separate line 
item are as follows for the fiscal year ended January 31, 
19xx: 

Service charges $167,000,000 


Operating expenses 


Interest 60,000,000 
Payroll 35,000,000 
Provision for uncollected 

accounts 29,000,000 
All other credit and col- 

lection expenses 32,000,000 
Provision for Federal 

income taxes 5,000,000 





Total operating 
expenses $161,000,000 





Consumer credit oper- 
ations earnings 6,000,000 


EXAMPLE 2 


Service charges on retail credit accounts are netted 
against selling, general and administrative expense. 
The cost of administering the retail credit program 
continued to exceed service charges on customer 
receivables as follows: 





Percent 
Increase 
(In millions) 19xx 19xx (decrease) 
Costs 
Regional office 
operations $45 $42 9 
Interest 51 44 13 
Provision for 
doubtful 
accounts 21 16 34 
Total 117 102 °15 
Less service 
charge 
income 96 79 22 
Net cost of 
credit 21 $23 (10 
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Net cost as percent of 
credit sales 1.4% 1.6% 


The above results do not reflect either “in store”’ 
costs related to credit operations or any allocation 
of corporate overhead expenses. 


TOPIC 9: FINANCE COMPANIES 
A. Points 
Facts: 


Many finance companies charge nonrefundable 
“points” payable in cash at the time a loan trans- 
action is closed. 


Question: 


May these amounts be reflected in income at the 
loan closing? 


Interpretive Response: 


The staff takes the position that these amounts 
represent an adjustment to the stated rate of inter- 
est requiring deferral and amortization as an ele- 
ment of interest over the life of the related loan. 


B. Ration of Earnings to Fixed Charges 
Facts: 


Certain registration forms under the Securities Act 
of 1933 require, where debt securities are to be 
registered, a statement of the ratio of earnings to 
fixed charges. Certain registration and reporting 
forms under the Securities Exchange Act of 1934 
permit the showing of such ratio. It is not uncom- 
mon, particularly with respect to “captive” finance 
subsidiaries, for the parent company to artificially 
maintain the ratio of earnings to fixed charges in 
order to meet minimum borrowing standards stip- 
ulated by agencies of various states. 


Question: 


In such circumstances, what additional disclosure 
will the staff request in the registration statement 
of the finance subsidiary? 


Interpretive Response: 


In those cases where the ratio is artificially main- 
tained the registrant should include the parent's 
ratios of earnings to fixed charges {on a total 
enterprise basis) in addition to its own ratios. If 
the parent’s financial statements are not other- 
wise available to the public, the parent's financial 
statements should be included in the filing. 

















TOPIC 10: MISCELLANEOUS DISCLOSURE 


A. Consumer Excise Taxes 


Facts: 


in the petroleum and other industries consumer ex- 
cise taxes are levied on the consumer but collected 
by the seller. Company X proposes to include such 
taxes in total sales with a corresponding charge in 
cost of sales or operating expense. 





Question: 


Is this presentation appropriate? 

Interpretive Response: 

Yes, provided that the amount of such taxes included 
in both revenue and expense for each period is stated 
in the revenue and expense sections of the income 
statement and in any summary of operations. 

B. Operating-Differential Subsidies 


Facts: 





Company A has received an operating-differential 
subsidy pursuant to the Merchant Marine Act of 
1939, as amended. 


Question: 


How should such subsidies be displayed in the income 
statement? 


Interpretive Response: 


Revenue representing an operating differential sub- 

sidy under the Merchant Marine Act of 1939, as 
amended, must be set forth as a separate line item 

in the income statement either under a revenue caption 
or as a credit in the costs and expenses section. 


C. Depreciation and Depletion Excluded from Cost 
of Sales 


| Facts: 


Company B excludes depreciation and depletion from 
cost of sales in its income statement. 


Question: 
How should this exclusion be disclosed? 
Interpretive Response: 


If cost of sales or operating expenses exclude charges 

for depreciation, depletion and amortization of pro- 

perty, plant and equipment, the description of the 
line item should read somewhat as follows: “Cost of 
goods sold (exclusive of items shown separately below)” 
or “Cost of goods sold (exclusive of depreciation 
shown separately below).”” To avoid placing undue 















emphasis on “cash flow,” depreciation, depletion 
and amortization should not be positioned in the 
income staternent in a manner which results in 

reporting a figure for income before depreciation. 


D. Tax Holidays 
Facts: 


Company C conducts business in a foreign juris- 
diction which attracts industry by granting a “‘holi- 
day” from income taxes for a specified period. 


Question: 


Does the staff generally request disclosure of this 
fact? 


Interpretive Response: 


Yes. In such event, an appropriately referenced 
note must (1) disclose the aggregate dollar and per 
share effects of the tax holiday and (2) briefly 
describe the factual circumstances including the 
date on which the special tax status will termin- 
ate. 


E. Offsetting Assets and Liabilities 
Facts: 


In Company D’s balance sheet assets have been 
offset by liabilities which are directly related to 
the asset. 


Question: 
Will the staff accept such financial statements? 
Interpretive Response: 


It is the staff's opinion that even when items can 
be directly associated, it is not appropriate to 
offset assets and liabilities without the benefit of 
an existing legal right. 


The following are typical situations: 


1. Aregistrant might engage in money market 
transactions in which the proceeds of short-term 
borrowings are simultaneously invested, at higher 
rates, in matching deposits with major international 
banks. In the absence of a legal right of offset, the 
loan may not be offset against the deposit. 


2. Carrying values of properties should not be re- 
duced by purchase money mortgages even if the 
liability on such a mortgage is only a liability 
against the property. 


3. When a registrant sells property subject to 
a mortgage and takes from the purchaser a wrap 
around mortgage which provides that the regis- 
trant will continue the payments on the prior 
mortgage, the registrant’s balance sheet should 
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show the wrap around mortgage as a receivable, The 
balance of the previously existing mortgage should 
not be offset against the receivable on the wrap around 
mortgage. 


The wrap around mortgage situation should be distin- 
guished from a subordinate lien. If a registrant lends 
money on property owned by another party and 
arranges to collect amounts from the borrower to be 
used to make payments against an existing mortgage 
(thus assuring registrant that prior lien obligations 
are being met), the prior lien is not and never was an 
obligation of the registrant and therefore the regis- 
trant’s receivable is a subordinate lien rather than a 
wrap around mortgage. 


F. AFC Credits 
Facts: 


Public utility companies typically allocate a portion 
of their cost of capital (including an allowance for 
common equity) to current construction prgrams 
for the expansion, replacement or improvement of 
property, plant and equipment. These amounts have 
been characterized as the “allowance for funds used 
during construction” or ““AFC credits.” AFC credits 
are included in the income statement as other in- 
come. 


Question: 
How should such credits be disclosed? 
Interpretive Response: 


The staff will generally require the income statement 
line item which includes the AFC credit to be cross 
referenced to a note which (1) describes the nature 
and basis of the item, including the interest rate and 
source of funds assumptions, (2) indicates as a per- 
centage of net income the amount of the AFC credit 
attributable to the common stock equity portion and 
(3) discloses whether AFC amounts applicable to the 
debt portion are based on a before or after tax effect. 


It should be noted that since AFC credits do not 
increase the amount of funds actually used to com- 
pensate debt holders, the amount of such credits (at 
least the equity portion of such credit if not the 
entire credit) should be shown in the statement of 
changes in financial position as an item not providing 
funds, that is, as a deduction from income from cur- 
rent operations. 


G. Chronological Ordering of Data 
Question: 
Does the staff have any preference in what order tab- 


ular data are presented (e.g., the most current data 
displayed first, etc.)? 
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Interpretive Response: 


The staff has no preference as to order, however, 
financial statements and other data presented in 
tabular form should read consistently from left to 
right in the same chronological order throughout 
the filing. Similarly, numerical data included in 
narrative sections should also be consistently 
ordered. 


H. L/FO Liquidations 
Facts: 


Registrant on LIFO basis of accounting liquidates 
a substantial portion of its LIFO inventory and as 
a result includes a material amount of income in 
its income statement which would not have been 
recorded had the inventory liquidation not taken 
place. 


Question: 


Is disclosure required of the amount of income 
realized as a result of the inventory liquidation? 


Interpretive Response: 


Yes. Such disclosure would be required in order 

to make the financial statements not misleading. 
Disclosure may be made either in a footnote or par- 
enthetically on the face of the income statement. 
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